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ITEM 1.01 – ENTRY INTO A MATERIAL DEFINITIVE AGREEMENT.
 ITEM 2.01 – COMPLETION OF ACQUISITION OR DISPOSITION OF ASSETS.
 On January 30, 2006, Casual Male Retail Group, Inc. (the “Company”) entered into a sale-leaseback transaction with Spirit Finance Corporation (“Spirit”). In
connection with the transaction, the Company entered into (i) a Contribution Agreement with Spirit and Spirit SPE Canton, LLC, a wholly- owned subsidiary of
the Company (“SPE”), and (ii) a Membership Interest Purchase Agreement with Spirit. Pursuant to these agreements, the transaction was structured whereby the
Company contributed, for nominal consideration, to SPE, all of the Company’s rights, title and interest in its headquarters and distribution center property and
then immediately sold its interest in SPE to Spirit for $57.0 million. The property consists of a 725,835 gross square foot building located on approximately 27.3
acres in Canton, MA. The transaction funded and closed on February 1, 2006.
 
At the closing, the Company entered into a Lease Agreement with SPE (the “Lease Agreement”) whereby the Company agreed to lease the property back for an
annual rent of $4.56 million, payable monthly and in advance. The initial period of the Lease Agreement is for 20 years and will expire January 31, 2026 unless
an option period is exercised. At that time, the Company will have the opportunity to extend the Lease Agreement for six additional successive periods of five
years. In addition, on February 1, 2011, the fifth anniversary of the Lease Agreement, and for every fifth anniversary thereafter, the base rent will be subject to a
rent increase not to exceed the lesser of 7% or a percentage based on changes in the Consumer Price Index.
 
On January 31, 2006, the Company amended its credit facility with Bank of America Retail Group, Inc. by executing the Third Amendment to the Fourth
Amended and Restated Loan and Security Agreement (the “Third Amendment”), which amended the Fourth Amended and Restated Loan and Security
Agreement dated October 29, 2004, as amended by the First Amendment to the Fourth Amended and Restated Loan and Security Agreement dated March 16,
2005, and the Second Amendment to the Fourth Amended and Restated Loan and Security Agreement dated December 15, 2005 (as amended, the “Credit
Facility”).
 
The Third Amendment amended the Credit Facility to (i) permit the Company to enter into the sale/leaseback transaction described above, (ii) permit the
Company to prepay its Tranche B Loan without penalty or premium and (iii) permit the Company to prepay its Convertible Notes so long as the Company’s
Excess Availability, as defined in the Credit Facility, remains greater than $30 million immediately after such prepayment and is expected to remain above $30
million for the succeeding six months.
 
A copy of the Contribution Agreement, Membership Interest Purchase Agreement, Lease Agreement and Third Amendment are filed as Exhibits 10.1, 10.2, 10.3
and 10.4 hereto, respectively, and are incorporated herein by reference.



ITEM 9.01—FINANCIAL STATEMENTS AND EXHIBITS
 
 (d) Exhibits
 
Exhibit No.

 

Description

10.1  Contribution Agreement dated January 30, 2006 by and among the Company, Spirit SPE Canton, LLC and Spirit Finance Acquisitions, LLC

10.2  Membership Interest Purchase Agreement dated January 30, 2006 by and between the Company and Spirit Finance Acquisitions, LLC

10.3  Lease Agreement dated February 1, 2006 by and between the Company and Spirit SPE Canton, LLC

10.4
 

Third Amendment to the Fourth Amended and Restated Loan and Security Agreement dated January 31, 2006, by and among Fleet Retail
Group, LLC (d/b/a Bank of America Retail Group, Inc.) and the Company



SIGNATURES
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned,
thereunto duly authorized.
 

CASUAL MALE RETAIL GROUP, INC.

By:
 

/S/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:  Executive Vice President and Chief Financial Officer

 
Date: February 3, 2006



Exhibit 10.1
 CONTRIBUTION AGREEMENT
 

THIS CONTRIBUTION (this “Agreement”) is made and entered into as of January 30, 2006 (“Effective Date”), by and among SPIRIT SPE CANTON,
LLC, a Delaware limited liability company (“SPE”), SPIRIT FINANCE ACQUISITIONS, LLC, a Delaware limited liability company (“Spirit”), and
CASUAL MALE RETAIL GROUP, INC., a Delaware corporation (“CMRG”). Except as otherwise expressly defined herein, capitalized terms will have the
meanings set forth on Exhibit A attached hereto and incorporated herein by this reference.
 

WITNESSETH
 

For and in consideration of the mutual covenants and promises hereinafter set forth, the parties hereby mutually covenant and agree as follows:
 

ARTICLE I
 CONTRIBUTION OF PROPERTY
 

Section 1.01. Agreement to Contribute. SPE agrees to accept contribution of, and CMRG agrees to contribute, in accordance with the terms, conditions
and stipulations set forth in this Agreement (the “Transaction”), all of CMRG’s right, title and interest in and to (a) the parcel or parcels of real property, as more
particularly described on Exhibit B attached hereto, and any and all improvements thereon and appurtenances thereto (collectively, the “Real Property”); (b) all
fixtures affixed thereto; (c) all plans, specifications and studies pertaining to the Real Property, in CMRG’s possession or under its control; (d) all mineral, oil and
gas rights, water rights, sewer rights and other utility rights allocated to the Real Property; (e) all leases and rental agreements relating to the Real Property or any
portion thereof (except for the LPI Lease), including without limitation, all rent, prepaid rent, security deposits and other payments and deposits; (f) all
appurtenances, easements, licenses, privileges and other property interests belonging or appurtenant to the Real Property; and (g) any roads, streets and ways,
public and private, serving the Real Property (all of the foregoing items in clauses (a) through (g) above, now or hereafter existing, collectively, the “Property”).
 

Section 1.02. Contribution for Nominal Value. At the Closing CMRG shall contribute the Property to SPE as a contribution to capital and for nominal
value.
 

Section 1.03. Lease of Property. The parties agree to the form of the Lease Agreement pursuant to which SPE shall lease the Property to Lessee, at the
rent and pursuant to the terms and conditions contained therein and in substantially the form attached hereto at Exhibit G (the “Lease Agreement”). At least three
(3) Business Days prior to the Closing Date, CMRG shall obtain and deliver to SPE the Lease Proof of Insurance. Notwithstanding anything contained herein to
the contrary, in the event CMRG fails to deliver the Lease Proof of Insurance, then SPE shall have the right to terminate this Agreement and neither party shall
have any further duties or obligations under this Agreement, except as otherwise provided herein.



Section 1.04. Prorations. In view of the subsequent lease of the Property to Lessee pursuant to the Lease Agreement and Lessee’s obligations thereunder,
there shall be no proration of insurance, taxes, special assessments, utilities or any other costs related to the Property between CMRG and SPE at Closing. All real
and personal property and other applicable taxes and assessments and other charges relating to the Property which are due and payable on or prior to the Closing
Date shall be paid by CMRG at or prior to Closing, and all other taxes and assessments shall be paid by Lessee in accordance with the terms of the Lease
Agreement.
 

Section 1.05. Membership Interest Purchase Agreement. It is an express condition precedent to the consummation of the Transaction contemplated
hereby and the obligation of CMRG to transfer the Property to SPE, that Spirit and CMRG shall have entered into a Membership Interest Purchase Agreement
(the “Membership Interest Purchase Agreement”) pursuant to which Spirit agrees to acquire the membership interests in the SPE entity, on terms and conditions
reasonably acceptable to CMRG and Spirit. Spirit is executing this Agreement solely for the purpose of acknowledging its obligations to execute, deliver and
perform under the terms of the Membership Interest Purchase Agreement.
 

ARTICLE II
 DUE DILIGENCE
 

Section 2.01. Title Insurance.
 (a) Title Commitment and Title Policy. SPE has ordered an owner’s title insurance commitment (“Title Commitment”) with respect to the Property

issued by the Title Company, for such ALTA Owner’s Extended Coverage Title Insurance Policy, together with any endorsements, that SPE may require
(the “Title Policy”) and has delivered a copy of the Title Commitment to CMRG. All costs related to the Title Policy, escrow fees and other closing costs
are included as Transaction Costs, payable by CMRG.

 (b) Title Company. The Title Company is hereby employed by the parties to act as escrow agent in connection with this Transaction. This Agreement
shall be used as instructions to the Title Company, as escrow agent, which may provide its standard conditions of acceptance of escrow; provided, however,
that in the event of any inconsistency between such standard conditions of acceptance and the terms of this Agreement, the terms of this Agreement shall
prevail. The Title Company’s receipt of this Agreement and the opening of an escrow pursuant to this Agreement shall be deemed to constitute conclusive
evidence of the Title Company’s agreement to be bound by the terms and conditions of this Agreement pertaining to the Title Company.
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(c) Title Objections.
 (i) Within two (2) days after the SPE’s receipt of both a Title Commitment and the Survey for the Property, SPE shall notify CMRG in writing

of SPE’s objection to any exceptions or other title matters shown on the Title Commitment or the Survey not constituting a Permitted Encumbrance
(each, a “Title Objection”). SPE acknowledges receipt and approval of the Title Commitment, subject to receipt and review of the Survey. If any
Title Objection is not removed or resolved by CMRG to SPE’s satisfaction at least five (5) days prior to the Closing Date, then SPE shall have the
option, as its sole remedy, upon written notice to CMRG, to terminate this Agreement, in which event the Earnest Money Deposit shall be returned
to SPE and neither SPE nor CMRG shall have any further duties or obligations under this Agreement, except as otherwise provided herein.

 (ii) If any supplement to the Title Commitment or the Survey discloses any additional material title defects which were not created by or with
the consent of SPE, and which are not acceptable to SPE, SPE shall notify CMRG in writing of its objection thereto (each, an “Additional Title
Objection”) within five (5) days following receipt of such supplement or revision. If any Additional Title Objection is not removed or resolved by
CMRG to SPE’s satisfaction at least five (5) days prior to the Closing Date, then SPE shall have the option, as its sole remedy, to terminate this
Agreement upon written notice to CMRG, in which event the Earnest Money Deposit shall be returned to SPE and neither SPE nor CMRG shall
have any further duties or obligations under this Agreement, except as otherwise provided herein.

 (iii) SPE’s failure to timely deliver a Title Objection or an Additional Title Objection shall be deemed SPE’s acceptance of the matters
disclosed by the Title Commitment and the Survey. If SPE does not terminate this Agreement by reason of any Title Objection or Additional Title
Objection as provided in this Section, then such Title Objection or Additional Title Objection shall be deemed waived and approved by SPE and
shall thereafter be deemed a Permitted Encumbrance.

 
Section 2.02. CMRG Documents. CMRG has delivered to SPE the following items which comply with the requirements set forth herein, to the extent

such items are in CMRG’s possession or under its control (collectively, the “CMRG Documents”): (a) “as-built” plans and specifications for the Property;
(b) certificate of occupancy for the Property; (c) all surveys related to the Property; (d) all environmental reports related to the Property (including without
limitation, Phase I and Phase II environmental investigation reports); (e) all appraisals or valuations related to the Property; (f) all guaranties and warranties in
effect with respect to all or any portion of the Property; (g) full and complete copies of any existing leases and current rent rolls related thereto and all other
agreements related to the Property, together with all amendments and modifications thereof; (h) CMRG’s and Lessee’s financial statements and unit-level
financial statements for the previous three years; (i) the completed and executed
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Questionnaire; and (j) all other documents related to the ownership, lease and operation of the Property, and reasonably requested by SPE. Except for the financial
statements set forth in item (h) above, CMRG does not warrant or make any representations concerning the accuracy of the CMRG Documents.
 

Section 2.03. Survey. SPE has received a draft of a current ALTA/ACSM “as built” survey as required for the Property from a surveyor selected by SPE
(the “Survey”). The Survey shall plot all exceptions shown on the Title Commitment (to the extent plottable), certified in favor of SPE, any requested Affiliate of
SPE and Title Company in a manner reasonably acceptable to SPE and prepared in accordance with the appropriate “ALTA/ACSM” minimum standards. The
costs of the Survey shall be paid by CMRG and included as a Transaction Cost.
 

Section 2.04. Environmental. SPE has received a draft, and shall obtain a final, Phase I environmental investigation report for the Property (the
“Environmental Report”), from an environmental inspection company selected by SPE. The costs of the Environmental Reports shall be paid by CMRG and
included as a Transaction Cost.
 

Section 2.05. Valuation. SPE has received a draft of, and shall obtain a final of, a current site inspection and valuation of the Property, separately stating
values for the Real Property and improvements for the Property from a party selected by SPE (“Valuation”). The costs of the Valuation shall be paid by CMRG
and included as a Transaction Cost. Notwithstanding any provision contained herein, SPE’s obligation to consummate the Transaction shall be conditioned upon,
among the other items set forth herein, SPE’s approval of the Property and the Valuation and the Real Property shall have a value in an amount equal to
$57,000,000.00.
 

Section 2.06. Property Insurance; Zoning. CMRG shall use its best efforts to obtain and deliver to SPE, prior to Closing, (a) certificates in form and
substance satisfactory to SPE, evidencing the insurance coverage, limits and policies currently carried by CMRG or Lessee with respect to the Property (“Proof of
Insurance”); and (b) evidence satisfactory to SPE to the effect that the Property fully complies with all statutes, ordinances, regulations, licenses and permits
required by any Governmental Authority having jurisdiction over the Property or which is sufficient to cause the Title Company to issue its standard form zoning
endorsement (“Zoning Letter”).
 

Section 2.07. Inspections. From the Effective Date through the Closing Date (the “Inspection Period”), (a) SPE may perform whatever investigations, tests
and inspections (collectively, the “Inspections”) with respect to the Property that SPE deems reasonably appropriate; and (b) CMRG shall, at all reasonable times,
(i) provide SPE and SPE’s officers, employees, agents, advisors, attorneys, accountants, architects, and engineers with access to the Property, all drawings, plans,
specifications and all engineering reports for and relating to the Property in the possession or under the control of CMRG, the files and correspondence relating to
the Property, and the financial books and records relating to the ownership, lease (if applicable), operation, and maintenance of the Property, and (ii) allow such
Persons to make such inspections, tests, copies, and verifications as SPE considers necessary.
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Section 2.08. SPE’s Right to Terminate. Notwithstanding any provision contained herein, in addition to its right to terminate this Agreement as set forth
in Sections 2.01(c) and 2.05, if (a) CMRG fails to timely deliver the Proof of Insurance or Zoning Letter, or (b) SPE determines, in its sole discretion, that based
upon the CMRG Documents, the Surveys, the Environmental Reports or the Inspections, that the Property is not satisfactory, and SPE provides written notice
thereof to CMRG on or before the expiration of the Inspection Period, then in any such event, SPE shall have right to terminate this Agreement in which event the
Earnest Money Deposit shall be returned to SPE, and provided that the Transaction Costs that are the obligation of CMRG hereunder have been, SPE shall deliver
to CMRG copies of any and all documents received pursuant to this Article II, and neither CMRG nor SPE shall have any further duties or obligations under this
Agreement except as otherwise provided herein.
 

ARTICLE III
 CLOSING
 

Section 3.01. Closing Date. Subject to the provisions of Article V of this Agreement and a determination by SPE that all conditions precedent have been
satisfied, the closing date of the Transaction contemplated by this Agreement (the “Closing”) shall be set by mutual agreement of CMRG and SPE (the “Closing
Date”); provided, however, that the Closing Date shall not extend beyond the Closing Deadline. The parties shall deposit with the Title Company all documents
(including without limitation, the executed Transaction Documents) as necessary to comply with the parties’ respective obligations hereunder on or before the
Closing Date or as otherwise mutually agreed upon by the parties. The parties shall deposit any funds required to be paid hereunder with the Title Company on or
before the Closing Date.
 

Section 3.02. Conditions Precedent. Notwithstanding any provision contained in this Agreement, closing of the Transaction by SPE and CMRG shall be
contingent upon the delivery of the executed Transaction Documents, satisfaction of the conditions precedent set forth herein and in the other Transaction
Documents, receipt and approval of other original documents by SPE’s counsel, confirmation by CMRG’s counsel that the Membership Interest Purchase
Agreement has been executed and delivered and confirmation by SPE’s counsel that it or the Title Company has possession of all Transaction Documents
required by SPE.
 

Section 3.03. Possession. Possession of the Property, free and clear of all tenants or other parties in possession, except in accordance with the Lease
Agreement, shall be delivered to SPE on the Closing Date.
 

Section 3.04. Title Company Actions. The Title Company is authorized to pay, from any funds held by it for each party’s respective credit, all amounts
necessary to procure the delivery of any documents and to pay, on behalf of SPE and CMRG, all charges and obligations payable by them respectively. Each of
CMRG and SPE will pay all charges payable by each to the Title Company. The Title Company shall not cause the Transaction to close unless and until it has
received written instructions from SPE and CMRG to do so. The Title Company is authorized, in the event any conflicting demand is made upon it concerning
these instructions or the escrow, at its election, to hold any documents and/or funds deposited hereunder until an
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action shall be brought in a court of competent jurisdiction to determine the rights of CMRG and SPE or to interplead such documents and/or funds in an action
brought in any such court. Deposit by the Title Company of such documents and funds, after deducting therefrom its reasonable charges, expenses and attorneys’
fees incurred in connection with any such court action, shall relieve the Title Company of all further liability and responsibility for such documents and funds.
 

ARTICLE IV
 REPRESENTATIONS WARRANTIES AND COVENANTS
 

Section 4.01. CMRG. Except as otherwise disclosed to SPE in writing, CMRG represents and warrants to, and covenants with, SPE as follows:
 (a) Organization and Authority. CMRG is duly organized or formed, validly existing and in good standing under the laws of its state of

incorporation, and qualified as a foreign corporation to do business in any jurisdiction where such qualification is required. CMRG has all requisite
corporate power and authority to own and operate the Property, to execute, deliver and perform its obligations under this Agreement and all of the other
Transaction Documents, and to carry out the Transaction. The Person who has executed this Agreement on behalf of CMRG has been duly authorized to do
so.

 (b) Enforceability of Documents. Upon execution by CMRG, this Agreement and the other Transaction Documents shall constitute the legal, valid
and binding obligations of CMRG, enforceable against CMRG in accordance with their respective terms, except as such enforcement may be limited by
bankruptcy, insolvency, reorganization, arrangement, moratorium, or other similar laws relating to or affecting the rights of creditors generally, or by
general equitable principles.

 (c) No Other Agreements and Options. Neither CMRG nor the Property is subject to any commitment, obligation, or agreement, including, without
limitation, any right of first refusal, option to purchase or lease granted to a third party, which could or would prevent CMRG from completing or impair
CMRG’s ability to complete the sale of the Property under this Agreement or the subsequent lease of the Property pursuant to the Lease Agreement, or
which would bind SPE subsequent to consummation of the Transaction.

 (d) No Violations. The authorization, execution, delivery and performance of this Agreement and the other Transaction Documents will not
(i) violate any provisions of the articles of incorporation or other charter documents of CMRG, (ii) result in a violation of or a conflict with, or constitute a
default (or an event which, with or without due notice or lapse of time, or both, would constitute a default) under any other document, instrument or
agreement to which CMRG is a party or by which CMRG, the Property or any of the properties of CMRG are subject or bound, (iii) result in the creation
or imposition of any Lien, restriction, charge or limitation of any kind, upon CMRG or the Property, or (iv) violate any applicable law, statute, regulation,
rule, ordinance, code, rule or order of any court or Governmental Authority.
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(e) Compliance. CMRG’s use and occupation of the Property, and the condition thereof, comply with (i) all applicable statutes, regulations, rules,
ordinances, codes, licenses, permits, orders and approvals of each Governmental Authority having jurisdiction over the Property, including, without
limitation, all health, building, fire, safety and other codes, ordinances and requirements, the Americans With Disabilities Act of 1990, and all policies or
rules of common law, in each case, as amended, and any judicial or administrative interpretation thereof, including any judicial order, consent, decree or
judgment applicable to the Property or CMRG (collectively, the “Legal Requirements”), (ii) all restrictions, covenants and encumbrances of record with
respect to the Property, and (iii) all agreements, contracts, insurance policies (including, without limitation, to the extent necessary to prevent cancellation
thereof and to insure full payment of any claims made under such policies), agreements and conditions applicable to the Property or the ownership,
operation, use or possession thereof. CMRG has not received any notification that is in violation of any of the foregoing, including without limitation, the
Legal Requirements.

 (f) Compliance with Anti-Terrorism, Embargo, Sanctions and Anti-Money Laundering Laws. Without in any way limiting the provisions of
Section 4.01(e), CMRG, and to the best of CMRG’s knowledge, CMRG is not currently identified on the OFAC List, and is not a Person with whom a
citizen of the United States is prohibited from engaging in transactions by any trade embargo, economic sanction, or other prohibition of United States law,
regulation, or executive order of the President of the United States.

 (g) Litigation. There is no legal, administrative, arbitration or other proceeding, claim or action of any nature or investigation pending or involving
or, to the best of CMRG’s knowledge, threatened against, CMRG or the Property before any Governmental Authority, except as has been disclosed in
writing by CMRG, which in any way adversely affects or may adversely affect the Property, the business performed and to be performed on the Property,
the condition, worth or operations of CMRG, the ability of CMRG to perform under this Agreement or any other Transaction Documents, or which
questions or challenges CMRG’s participation in the Transaction contemplated by this Agreement or any other Transaction Document; and to the best of
CMRG’s knowledge, there is no valid basis for any such legal, administrative, arbitration or other proceeding, claim or action of any nature or
investigation.

 (h) No Mechanics’ Liens. There are no outstanding accounts payable, mechanics’ liens, or rights to claim a mechanics’ lien in favor of any
materialman, laborer, or any other Person in connection with labor or materials furnished to or performed on any portion of the Property. No work has been
performed or is in progress nor have materials been supplied to the Property or agreements entered into for work to be performed or materials to be
supplied to the Property prior to the date hereof, which will not have been fully paid for on or before the Closing Date or which might provide
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the basis for the filing of such liens against the Property or any portion thereof. CMRG shall be responsible for any and all claims for mechanics’ liens and
accounts payable that have arisen or may subsequently arise due to agreements entered into for and/or any work performed on, or materials supplied to the
Property prior and subsequent to the Closing Date, and CMRG shall and does hereby agree to defend, indemnify and forever hold SPE and SPE’s designees
harmless from and against any and all such mechanics’ lien claims, accounts payable or other commitments relating to the Property.

 (i) Title to Property; Surveys. Title to the Property is vested in CMRG, or CMRG has an option or right to acquire the Property. Upon Closing, title
to the Property shall be vested in SPE or its nominee or assigns (if any), free and clear of all Liens except the Permitted Encumbrances. The address set
forth on Exhibit B hereto is the true and correct street address of the Property. The Survey is correct and a complete representation of all improvements now
located on the Property. CMRG has not made or caused to be made any structural improvements or structural additions to existing improvements on the
Property since the date of the Survey.

 (j) Condition of Property. Except for any matters disclosed in that certain Property Condition Report dated January 18, 2006 prepared by EBI
Consulting with respect to the Property and previously delivered to SPE, the Property, including the fixtures and equipment located thereon, are of good
workmanship and materials, fully equipped and operational, in good condition and repair, free from structural defects, clean, orderly and sanitary, safe,
well-lit, and well-maintained.

 (k) Intended Use; Zoning; Access. CMRG or Lessee uses and Lessee will continue to use the Property solely for the operation of the Facilities and
related ingress, egress and parking, and for no other purposes; such use does not and will not violate any zoning or other requirement of any Governmental
Authority applicable to the Property, except as expressly permitted under the terms of the Lease. There are adequate rights of access to public roads and
ways available to the Property to permit full utilization of the Property for their intended purpose and, to the best of CMRG’s knowledge, all such public
roads and ways have been completed and dedicated to public use.

 (l) Utilities. The Property is served by sufficient public utilities to permit full utilization of the Property for its intended purposes and all utility
connection fees and use charges will have been paid in full.

 (m) Condemnation; Blighted Areas; Wetlands. No condemnation or eminent domain proceedings affecting the Property have been commenced or,
to the best of CMRG’s knowledge, are contemplated. To the best of CMRG’s knowledge, the area where the Property is located have not been declared
blighted by any Governmental Authority, and the Property and/or the real property bordering the Property is not designated by any Governmental Authority
as wetlands.

 (n) Licenses and Permits. CMRG possesses, and upon Closing, Lessee will possess, all required licenses, permits and other authorizations, both
governmental and
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private, presently required by applicable provisions of law, including statutes, regulations and existing judicial decisions, and by the property and contract
rights of third persons, necessary to permit the operation of the business in the manner in which it presently is conducted at the Property.

 (o) Intellectual Property. CMRG possesses, and upon Closing, Lessee will possess and have the right to use all intellectual property, licenses and
other rights as are material and necessary for the conduct of business at the Property, and with respect to which it is, and will be at Closing, in compliance,
with no known conflict with the valid rights of others. No event or any other condition has occurred that permits or, to the best of CMRG’s knowledge,
after notice or the lapse of time, or both, could reasonably be expected to permit, the revocation or termination of any such intellectual property, license or
other right.

 (p) Environmental. Without limiting in any way the representations and warranties contained elsewhere in this Agreement, CMRG hereby represents
and warrants to SPE, to the best of its knowledge, as follows:

 (i) No Hazardous Materials or Regulated Substances, except Permitted Amounts, exist on, under or about the Property or have been
transported to or from the Property or used, generated, manufactured, stored or disposed of on, under or about the Property. The Property is not in
violation of any Hazardous Materials Laws relating to industrial hygiene or the environmental conditions on, under or about the Property, including,
without limitation, air, soil and groundwater conditions, and this representation and warranty would continue to be true and correct following
disclosure to the applicable Governmental Authorities of all relevant facts, conditions and circumstances, if any, pertaining to the Property.

 (ii) There is no past or present non-compliance with Hazardous Materials Laws, or with permits issued pursuant thereto, in connection with the
Property; all uses and operations on or of the Property, whether by CMRG or any other Person, have been in compliance with all Hazardous
Materials Laws and environmental permits issued pursuant thereto; all USTs, if any, located on or about the Property are in full compliance with all
Hazardous Materials Laws, and as of the date hereof, CMRG is in compliance with the requirements of the UST Regulations with respect to those
“petroleum underground storage tanks” (as such term is defined under the UST Regulations) located at the Property. The Property has been kept free
and clear of all Environmental Liens and CMRG has not allowed any tenant or other user of the Property to do any act that increased the dangers to
human health or the environment, posed an unreasonable risk of harm to any Person (whether on or off the Property), impaired the value of the
Property in any material respect, is contrary to any requirement of any insurer, constituted a public or private nuisance, constituted waste, or violated
any covenant, condition, agreement or easement applicable to the Property.
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(iii) CMRG has not received any written or oral notice or other communication from any Person (including but not limited to a Governmental
Authority) relating to Hazardous Materials, Regulated Substances or USTs, or remediation thereof, of possible liability of any Person pursuant to any
Hazardous Materials Law, other environmental conditions in connection with the Property, or any actual or potential administrative or judicial
proceedings in connection with any of the foregoing.

 (q) Insurance. CMRG has in place and in force such insurance with such coverages and in such amounts that are equal to or greater than those
customarily maintained by similar businesses in the same geographic area in which the Property is located.

 
(r) Questionnaire, Information and Financial Statements.

 (i) The Questionnaire, financial statements and other information concerning CMRG, delivered by CMRG to SPE are true, correct and
complete in all respects, and no adverse change has occurred with respect to the Questionnaire or any such financial statements and other
information provided to SPE since the date such Questionnaire, financial statements and other information were prepared or delivered to SPE.
CMRG understands that SPE is relying upon such Questionnaire, financial statements and information and CMRG represents that such reliance is
reasonable. All such financial statements were prepared in accordance with generally accepted accounting principles consistently applied and
accurately reflect, as of the date of this Agreement and the Closing Date, the financial condition of each individual or entity to which they pertain.

 (ii) Notwithstanding any provision contained herein, upon request prior to Closing (including without limitation, after Closing), CMRG will
provide to SPE, at CMRG’s cost, any and all financial information and/or financial statements (and in the form or forms) (A) requested by SPE in
connection with the filings with or disclosures to any Governmental Authority by Spirit Finance Corporation, including without limitation, the
financial statements required in connection with the SEC registration statements of Spirit Finance Corporation, or any Affiliate of Spirit Finance
Corporation, as described in Staff Accounting Bulletins 71 and 71A as issued under the Securities Act of 1933, as amended, or (B) as reasonably
requested by SPE.

 (s) Solvency. There is no contemplated, pending or threatened Insolvency Event or similar proceedings, whether voluntary or involuntary, affecting
CMRG. The fair saleable value of the assets of CMRG as a going concern as of the date hereof exceeds the probable liability (including contingent
liability) of CMRG on its debts as of such date. CMRG does not intend to, nor does CMRG believe that it will, incur debts or liabilities beyond its ability to
pay as such debts and liabilities mature, and CMRG believes that it will be able to pay its debts as they mature. CMRG does not have unreasonably small
capital to conduct its business. For purposes hereof, the amount of
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any contingent liability shall be computed as the amount that, in light of all the facts and circumstances, existing at such time, represents the amount that
can reasonably be expected to become an actual or matured liability.

 (t) No Reliance. CMRG acknowledges that SPE did not prepare or assist in the preparation of any of the projected financial information used by
CMRG in analyzing the economic viability and feasibility of the transaction contemplated by this Agreement or the other Transaction Documents, and that
CMRG has not relied on any report or statement by SPE in entering into this Agreement or the other Transaction Documents.

 (u) Satisfaction of Conditions Precedent. From the date of the Letter of Intent through the Closing Date, CMRG shall use its best efforts to satisfy
all conditions set forth in Section 5.01 of this Agreement on or prior to the Closing Date.

 (v) Failure to Affix or Pay Deed/Stamp Tax. CMRG represents and warrants to SPE, its successors and assigns, that (1) CMRG not affixing to the
Deed any stamps or other transfer information upon which a tax is based for the stated consideration in the Deed (a “Stamp Tax”) will not affect, hinder or
delay the effective and legal transfer of the Property from CMRG to SPE , (2) that there will be no Stamp Tax due in connection with the transfer of the
Property from CMRG to SPE hereunder by recordation of the Deed and no penalties, liabilities or losses would be chargeable to or against SPE, its
successors or assigns as a result of the failure to attach such Stamp Tax or to pay such amounts contemplated thereby, and (3) no lien or encumbrance will
attach to the Property as a result of the failure of the CMRG to affix any Stamp Taxes to the Deed or to pay any sums that may be due and owing in the
nature of a Stamp Tax resulting from the transfer of the Property from CMRG to SPE under the terms of this Agreement.

 
All representations and warranties of CMRG made in this Agreement shall be true as of the date of this Agreement, shall be deemed to have been made

again at and as of the Closing Date, shall be true at and as of the Closing Date, and, together with the covenants made by CMRG herein, shall survive Closing.
 

Section 4.02. SPE. SPE represents and warrants to, and covenants with, CMRG as follows:
 (a) Organization and Authority. SPE is a limited liability company, duly organized, validly existing and in good standing under the laws of its state

of formation. SPE has all requisite power and authority to execute, deliver and perform its obligations under this Agreement and all of the other Transaction
Documents to which it is a party and to carry out the Transaction. The Person who has executed this Agreement on behalf of SPE has been duly authorized
to do so.

 (b) Enforceability of Documents. Upon execution by SPE, this Agreement and the other Transaction Documents to which it is a party, shall
constitute the legal, valid and binding obligations of SPE, enforceable against SPE in accordance with their respective terms, except as such enforcement
may be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium, or other similar laws relating to or affecting the rights of creditors
generally, or by general equitable principles.
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(c) Litigation. There are no actions or proceedings pending against or involving SPE before any Governmental Authority which in any way
adversely affect or may adversely affect SPE or SPE’s ability to perform under this Agreement and the other Transaction Documents to which it is a party.

 (d) “As-Is” Condition. SPE shall accept the Property “AS IS” and “WHERE IS” and with no representation or warranty of CMRG as to the
condition thereof other than the representations and warranties of CMRG contained herein.

 
All representations and warranties of SPE made in this Agreement shall be true as of the date of this Agreement, shall be deemed to have been made again

at and as of the Closing Date, shall be true at and as of the Closing Date, and, together with the covenants made by SPE herein, shall survive Closing.
 

ARTICLE V
 CONDITIONS PRECEDENT TO CLOSING
 

Section 5.01. SPE’s Conditions to Closing. SPE shall not be obligated to close and fund the Transaction until the fulfillment (or written waiver by SPE) of
all of the following conditions:
 (a) SPE shall have received and approved all of the items and materials as provided in Article II hereof.
 (b) SPE shall have inspected and approved the Property as provided in Article II.
 (c) CMRG shall have delivered to SPE or the Title Company, as applicable, the following items:
 (i) The Deed, pursuant to which the Property is conveyed to SPE, free of all Liens, restrictions encroachments and easements, except the

Permitted Encumbrances; provided, however, that if the Property is acquired from a Person other than CMRG, at SPE’s election, CMRG shall assign
to SPE by an assignment satisfactory in form and substance to SPE (including, without limitation, all required consents) all representations,
warranties, covenants, indemnities and agreements made by such Person to CMRG;

 (ii) Such documents evidencing the legal status and good standing of CMRG that may be required by SPE and/or the Title Company for
issuance of the Title Policy, including, without limitation, certificates of good standing;
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(iii) Fully executed originals of (A) the Lease Agreement, together with fully executed originals of the memorandum thereof (the
“Memorandum of Lease”), (B) an Assignment of Warranties in the form of Exhibit F attached hereto, to the extent required by SPE (the
“Assignment of Warranties”), and (C) all of the other Transaction Documents;

 (iv) Certificates evidencing the insurance coverage, limits and policies to be carried by Lessee under and pursuant to the terms of the Lease
Agreement, on the forms and containing the information required by SPE, as landlord (“Lease Proof of Insurance”);

 (v) Evidence satisfactory to SPE that the location of the Property is not within the 100-year flood plain or identified as a “Special Flood Hazard
Area” by the Federal Emergency Management Agency, or if the Property is in such a Special Flood Hazard Area, evidence of flood insurance
maintained on the Property in amounts and on terms and conditions satisfactory to SPE;

 (vi) Certified copies of the corporate resolutions of CMRG, authorizing the Transaction, and authorizing the execution, delivery and
performance of this Agreement and all other Transaction Documents;

 (vii) An Opinion of Counsel, addressed to SPE and SPE’s financial institution, if any;
 (viii) A duly executed affidavit from CMRG stating that CMRG is not a “foreign person” as defined in the Federal Foreign Investment in Real

Property Tax Act of 1980 and 1984 Tax Reform Act, in the form attached hereto as Exhibit C (“Non-Foreign CMRG Certificate”);
 (ix) If applicable and reasonably requested by SPE, appropriate subordination and nondisturbance agreements;
 (x) Closing settlement statements to reflect the credits, prorations, and adjustments contemplated by or specifically provided for in this

Agreement;
 (xi) All documents required to be delivered by this Agreement and the other Transaction Documents;
 (xii) An Indemnification from CMRG to and for the benefit of SPE and Spirit indemnifying such parties, their successors, assigns and lenders

in substantially the form attached hereto as Exhibit H; and
 (xiii) Such further documents as reasonably may be required in order to fully and legally close this Transaction, including any required

assignments and assumptions of operating agreements related to the Property.
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(d) SPE shall have received the Title Commitment and the Title Company’s irrevocable commitment to insure title by means of the Title Policy
which shall (i) subject to Section 5.01(c)(i), show good and marketable title in CMRG, (ii) be in an amount equal to the Purchase Price, (iii) commit to
insure SPE’s fee simple ownership in the Property subject only to Permitted Encumbrances, and (iv) contain such endorsements as SPE may require.

 (e) SPE’s lender, if any, shall have received from the Title Company an irrevocable commitment to issue an ALTA lender’s policy of title insurance
which shall (i) be in an amount not in excess of the Purchase Price; (ii) insure title by means of an ALTA extended coverage policy of title insurance,
(iii) subject to Section 5.01(c)(i), show good and marketable title in CMRG, (iv) commit to insure lender’s interest in the Property subject only to Permitted
Encumbrances, and (v) contain such endorsements as such lender may require.

 (f) SPE shall have determined, in its sole discretion, that no conditions exist regarding the Property, CMRG, or any principals thereof, or any Person
or party contributing to the operating income and operations of the Property, or the financial markets that could reasonably be expected to cause the rents
and any other payments due under the Lease Agreement to become delinquent or to adversely affect the value or marketability of the Transaction or the
Property, or cause prospective investors to regard the Transaction or any security derived in whole or in part therefrom as an unacceptable investment.
There shall have been no material adverse change in the financial condition of CMRG or the Property from the date of the Letter of Intent.

 (g) All (i) representations and warranties of CMRG set forth herein shall have been true and correct in all respects when made, and (ii) all covenants,
agreements and conditions required to be performed or complied with by CMRG prior to or at the time of Closing in connection with the Transaction shall
have been duly performed or complied with by CMRG prior to or at such time or waived in writing by SPE.

 (h) No event shall have occurred or condition shall exist which would, upon the Closing Date, or, upon the giving of notice and/or passage of time,
constitute a breach or default hereunder or under any other Transaction Document, or any other agreements between or among SPE and CMRG.

 (i) CMRG and Lessee shall have caused all leases, and, unless otherwise agreed to in writing by SPE, all subleases of any or all of the Property or
any other documents affecting the Property existing at Closing, at SPE’s sole option, to be cancelled as of the Closing Date or subordinated to the Lease
Agreement pursuant to subordination agreements in form and substance satisfactory to SPE.

 (j) All Property-specific conditions listed on Exhibit E attached hereto shall have been satisfied and fulfilled to SPE’s full satisfaction.
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Upon the fulfillment or SPE’s written waiver of all of the above conditions, SPE shall deposit funds necessary to close this Transaction with the Title
Company and this Transaction shall close in accordance with the terms and conditions of this Agreement. Unless otherwise dated, all of the documents to be
delivered at Closing shall be dated as of the Closing Date.
 

Section 5.02. CMRG’s Conditions Precedent to Closing. CMRG shall not be obligated to close the Transaction until the fulfillment (or written waiver by
CMRG) of all of the following conditions:
 (a) SPE shall have delivered to the Title Company the Purchase Price, as adjusted pursuant to the requirements of this Agreement;
 (b) SPE shall have caused to be executed and delivered to the appropriate Persons fully executed originals of all Transaction Documents, including

without limitation, the Lease Agreement, the Memorandum of Lease and the Assignment of Warranties;
 (c) SPE shall have delivered to the Title Company Closing settlement statements to reflect the credits, prorations, and adjustments contemplated by

or specifically provided for in this Agreement;
 (d) SPE shall have delivered to CMRG and/or the Title Company such further documents as may reasonably be required in order to fully and legally

close this Transaction; and
 (e) All covenants, agreements and conditions required to be performed or complied with by SPE prior to or at the time of Closing in connection with

the Transaction shall have been duly performed or complied with by SPE or waived in writing by CMRG prior to or at such time.
 

ARTICLE VI
 DEFAULTS; REMEDIES
 

Section 6.01. Default. Each of the following shall be deemed an event of default by CMRG (each, an “Event of Default”):
 (a) If any representation, warranty or statement made by CMRG set forth in this Agreement or any other Transaction Document is false in any

material respect;
 (b) If CMRG fails to keep or perform any of the terms or provisions of this Agreement or if any condition precedent is not satisfied by CMRG at or

prior to the Closing Date; or
 (c) If any Insolvency Event shall occur.
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Section 6.02. Remedies. In the event of any Event of Default, SPE shall be entitled to exercise, at its option, concurrently, successively or in any
combination, all remedies available at law or in equity, including without limitation any one or more of the following:
 (a) SPE may terminate this Agreement by giving written notice to CMRG in which case the Earnest Money Deposit shall be returned to SPE and

neither party shall have any further obligation or liability, except for the obligations (including without limitation, those set forth in Section 7.05 and 7.06)
and such liabilities as CMRG may have for such breach or default;

 (b) SPE may proceed with the Closing and direct the Title Company to apply such portion of the Purchase Price in an amount that is not in excess of
the amount of the Transaction Cost as SPE may deem necessary to cure any such breach or default;

 (c) SPE may bring an action for damages against CMRG, which, in the event SPE proceeds to close, may include an amount equal to the difference
between the value of the Property as conveyed to SPE and the value the Property would have had if all representations and warranties of CMRG were true
and CMRG had complied with all of its obligations under this Agreement;

 (d) SPE may bring an action to require CMRG specifically to perform its obligations hereunder; and/or
 (e) SPE may recover from CMRG all of SPE’s out-of-pocket costs and expenses incurred hereunder (including without limitation, its due diligence

costs), and all other Losses paid or incurred by SPE as a result of such breach or default.
 

Section 6.03. Cumulative Remedies. Notwithstanding any provision contained herein, the remedies set forth in Article VI are cumulative and shall
survive termination of this Agreement, and the exercise of any one or more of the remedies provided for herein or other applicable law shall not be construed as a
waiver of any of the other remedies of SPE.
 

Section 6.04. SPE Default. If SPE fails to keep or perform any of the terms or provisions of this Agreement or if any condition precedent is not satisfied
by SPE after two (2) business day’s written notice, CMRG shall be released from any further obligations hereunder. Insofar as it would be extremely
impracticable and difficult to estimate the damage and harm which CMRG would suffer due to such failure, and insofar as a reasonable estimate of the total net
detriment that CMRG would suffer from such failure is the amount of the Earnest Money Deposit, the Title company shall deliver the Earnest Money Deposit to
CMRG, which amount is not intended to be and is not a penalty, and which shall be CMRG’s sole remedy, at law or in equity, for damages arising from SPE’s
failure to keep or perform any of the terms or provisions of this Agreement.
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ARTICLE VII
 MISCELLANEOUS
 

Section 7.01. Transaction Characterization.
 (a) The parties intend that (i) all components of the Transaction shall be considered a single integrated transaction and shall not be severable; and

(ii) the Lease Agreement shall constitute a lease of the Property and the Lease Agreement shall be a unitary, unseverable instrument pertaining to the
Property.

 (b) The parties intend that the conveyance of the Property to SPE be an absolute conveyance in effect as well as form, and that the instruments of
conveyance to be delivered at Closing shall not serve or operate as a mortgage, equitable mortgage, deed of trust, security agreement, trust conveyance or
financing or trust arrangement of any kind, nor as a preference or fraudulent conveyance against any creditors of CMRG. After the execution and delivery
of the Deed, CMRG will have no legal or equitable interest or any other claim or interest in the Property, other than the interest, if any, set forth in the
Lease Agreement. The parties also intend for the Lease Agreement to be a true lease and not a transaction creating a financing lease, capital lease, equitable
mortgage, mortgage, deed of trust, security interest or other financing arrangement, and the economic realities of the Lease Agreement are those of a true
lease. Notwithstanding the existence of the Lease Agreement, neither party shall contest the validity, enforceability or characterization of the sale and
purchase of the Property by SPE pursuant to this Agreement as an absolute conveyance, and both parties shall support the intent expressed herein that the
purchase of the Property by SPE pursuant to this Agreement provides for an absolute conveyance and does not create a joint venture, partnership, equitable
mortgage, trust, financing device or arrangement, security interest or the like, if, and to the extent that, any challenge occurs.

 (c) Each of the parties hereto agrees that it will not, nor will it permit any Affiliate to, at any time, take any action or fail to take any action with
respect to the preparation or filing of any statement or disclosure to Governmental Authority, including without limitation, any income tax return (including
an amended income tax return), to the extent that such action or such failure to take action would be inconsistent with the intention of the parties expressed
in this Section 7.01.

 
Section 7.02. Risk of Loss.

 (a) Condemnation. If, prior to Closing, action is initiated to take any of the Property, or any portion thereof, by eminent domain proceedings or by
deed in lieu thereof, SPE may elect at or prior to Closing, to (i) terminate this Agreement, in which event the Earnest Money Deposit shall be returned to
SPE, and CMRG and SPE shall be relieved and discharged of any further liability or obligation under this Agreement, except as otherwise expressly set
forth herein, or (ii) proceed to close, in which event all of CMRG’s assignable right, title and interest in and to the award of the condemning authority shall
be assigned to SPE at the Closing and there shall be no reduction in the Purchase Price.
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(b) Casualty. CMRG assumes all risks and liability for damage to or injury occurring to the Property by fire, storm, accident, or any other casualty or
cause until the Closing has been consummated. If the Property, or any part thereof, suffers any damage prior to the Closing from fire or other casualty,
which CMRG, at its sole option, does not elect to fully repair, SPE may elect at or prior to Closing, to (i) terminate this Agreement, in which event the
Earnest Money Deposit shall be returned to SPE, and CMRG and SPE shall be relieved and discharged of any further liability or obligation under this
Agreement, except as otherwise expressly set forth herein, or (ii) consummate the Closing, all right, title and interest in and to the proceeds of any
insurance covering such damage (less an amount equal to any expense and costs reasonably incurred by CMRG to repair or restore the Property and any
portion paid or to be paid on account of the loss of rents or other income from the Property for the period prior to the Closing Date, all of which shall be
payable to CMRG upon CMRG’s delivery to SPE of satisfactory evidence thereof), to the extent that the amount of such insurance does not exceed the
Purchase Price, shall be assigned to SPE at Closing, and SPE shall be entitled to a credit in the amount of CMRG’s deductible at Closing.

 (c) Maintenance of Property and Insurance. From the date of the Letter of Intent until Closing, CMRG shall continue to maintain the Property or
cause the Property to be maintained in good condition and repair, and shall continue to maintain or cause to be maintained all insurance for the Property in
the same or greater amounts, with the same or greater coverage, and subject to the same or lower deductibles as in existence as of the date of the Letter of
Intent.

 
Section 7.03. Notices. All notices, demands, designations, certificates, requests, offers, consents, approvals, appointments and other instruments given

pursuant to this Agreement (collectively called “Notices”) shall be in writing and given by (a) hand delivery, (b) express overnight delivery service, or
(c) certified or registered mail, return receipt requested, and shall be deemed to have been delivered upon (i) receipt, if hand delivered, (ii) the next Business Day,
if delivered by a reputable express overnight delivery service, or (iii) the third Business Day following the day of deposit of such notice with the United States
Postal Service, if sent by certified or registered mail, return receipt requested. Notices shall be provided to the parties and addresses (or facsimile numbers, as
applicable) specified below:
 

If to CMRG:

 

Casual Male Retail Group, Inc.
555 Turnpike Street
Canton, MA 02021
Attn: Mr. James Caffarella
Telephone: (781) 828-9300 x2539
Telecopy: (781) 821-5174
E-mail: jcaffarella@cmal.com
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With a copy to:

 

Greenberg Traurig, LLP
One International Place
Boston, MA 02110
Attn: Jonathan Bell, Esq.
Telephone: (617) 310-6038
Telecopy: (617) 279-8438
E-mail: bellj@gtlaw.com

If to SPE:

 

Spirit Finance Corporation
14631 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85254-2711
Attention: Michael T. Bennett
                  Senior Vice President, Operations
Telephone: (480) 606-0820
Telecopy: (480) 606-0826
E-Mail: mbennett@spiritfinance.com

With a copy to:

 

Kutak Rock LLP
1801 California Street, Suite 3100
Denver, Colorado 80202
Attention: Peggy A. Richter, Esq.
Telephone: (303) 297-2400
Telecopy: (303) 292-7799
E-Mail: peggy.richter@kutakrock.com
              michael.bullock@kutakrock.com

 
or to such other address or such other Person as either party may from time to time hereafter specify to the other party in a notice delivered in the manner
provided above. Whenever in this Agreement the giving of Notice is required, the giving thereof may be waived in writing at any time by the Person or Persons
entitled to receive such Notice.
 

A copy of any Notice delivered pursuant to this Section shall also contemporaneously be delivered in the manner herein specified to any mortgagee or
assignee of SPE’s interest which shall have duly notified CMRG in writing of its name and address.
 

Section 7.04. Assignment. SPE may not assign its rights under this Agreement in whole or in part without CMRG’s and Spirit’s prior written consent.
Notwithstanding the foregoing, SPE shall have the right to assign or transfer its rights under this Agreement to any Affiliate of SPE, provided that such assignee
concurrently with such assignment assumes, in a written instrument delivered to CMRG, all of the obligations and liabilities of SPE hereunder. Upon such an
assignment, the assignee shall become the SPE for all purposes of this Agreement, but in no event shall the SPE named herein be relieved of any obligation or
liability hereunder. CMRG shall not, unless required by the Lease, without the prior written consent of SPE, which consent
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may be withheld in SPE’s sole discretion, sell, assign, transfer, mortgage, convey, encumber or grant any easements or other rights or interests of any kind in the
Property, any of CMRG’s rights under this Agreement, whether voluntarily, involuntarily or by operation of law or otherwise, including, without limitation, by
merger, consolidation, dissolution or otherwise.
 

Section 7.05. Indemnity. CMRG and SPE shall each indemnify, defend and hold harmless the other, and their respective Affiliates, officers, shareholders,
managers, members, employees, representatives, successors and assigns, as applicable (collectively, the “Indemnified Parties”), from and against any and all
Losses of any nature arising from or connected with breach of any of the representations, warranties, covenants, agreements or obligations of the other party set
forth in this Agreement. Notwithstanding the foregoing, CMRG shall indemnify, defend and hold harmless SPE, its Affiliates and/or the Indemnified Parties,
from and against any and all Losses of any nature arising from or connected with the ownership and operation of the Property prior to the Closing Date. Without
limiting the generality of the foregoing, such indemnity shall include, without limitation, any Losses incurred with respect to any engineering, governmental
inspection and attorneys’ fees and expenses that the Indemnified Parties may incur by reason of any environmental condition and/or any representation or
warranty set forth in Section 4.01(p) being false, or by reason of any investigation or claim of any Governmental Authority in connection therewith. The
provisions of this Section 7.05 shall survive Closing.
 

Section 7.06. Brokerage Commission. Each of the parties represents and warrants to the other that neither party has dealt with, negotiated through or
communicated with any broker in connection with this Transaction, except for Banc of America Securities, LLC whose commission shall be paid by CMRG
pursuant to a separate agreement between CMRG and such broker. Each party shall indemnify, defend and hold harmless the other party from and against any and
all claims, loss, costs and expenses, including reasonable attorneys’ fees, resulting from any claims that may be made against such party by any broker claiming a
commission or fee by, through or under the other party. The parties’ respective obligations under this Section 7.06 shall survive Closing or termination of this
Agreement.
 

Section 7.07. Reporting Requirements. The parties agree to comply with any and all reporting requirements applicable to the Transaction which are set
forth in any law, statute, ordinance, rule, regulation, order or determination of any Governmental Authority, and further agree upon request, to furnish the other
party with evidence of such compliance.
 

Section 7.08. Disclosure. Except as expressly set forth in Sections 7.07 and 7.16 and this Section 7.08 and as required by law or judicial action, prior to
Closing neither CMRG nor SPE will make any public disclosure of this Agreement or the other Transaction Documents, the Transaction or the provisions of the
Transaction Documents, without the prior consent of the other party hereto. The parties agree that, notwithstanding any provision contained in this Agreement,
any party (and each employee, representative or other agent of any party) may disclose to any and all Persons, without limitation of any kind, any matter required
under the Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended.
 

Section 7.09. Time is of the Essence. The parties hereto expressly agree that time is of the essence with respect to this Agreement.
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Section 7.10. Non-Business Days. If the Closing Date or the date for delivery of a notice or performance of some other obligation of a party falls on a
Saturday, Sunday or legal holiday in the state in which any Property is located, then the Closing Date or such notice or performance shall be postponed until the
next Business Day.
 

Section 7.11. Waiver and Amendment. No provision of this Agreement shall be deemed waived or amended except by a written instrument
unambiguously setting forth the matter waived or amended and signed by the party against which enforcement of such waiver or amendment is sought. Waiver of
any matter shall not be deemed a waiver of the same or any other matter on any future occasion.
 

Section 7.12. SPE’s Liability. Notwithstanding anything to the contrary provided in this Agreement, it is specifically understood and agreed, such
agreement being a primary consideration for the execution of this Agreement and the Lease Agreement, that (i) there shall be absolutely no personal liability on
the part of any director, officer, manager, member, employee of agent of SPE or CMRG with respect to any of the terms, covenants and conditions of this
Agreement, (ii) SPE and CMRG waive all claims, demands and causes of action against SPE’s or CMRG’s directors, officers, managers, members, employees
and agents in the event of any breach of any of the terms, covenants and conditions of this Agreement to be performed by SPE or CMRG, and (c) SPE and
CMRG shall look solely to the assets of the other for the satisfaction of each and every remedy in the event of any breach of any of the terms, covenants and
conditions of this Agreement, such exculpation of liability to be absolute and without any exception whatsoever.
 

Section 7.13. Headings; Internal References. The headings of the various sections and exhibits of this Agreement have been inserted for reference only
and shall not to any extent have the effect of modifying the express terms and provisions of this Agreement. Unless stated to the contrary, any references to any
section, subsection, exhibit and the like contained herein are to the respective section, subsection, exhibit and the like of this Agreement.
 

Section 7.14. Construction Generally. This is an agreement between parties who are experienced in sophisticated and complex matters similar to the
Transaction and the other Transaction Documents, is entered into by both parties in reliance upon the economic and legal bargains contained herein and therein,
and shall be interpreted and construed in a fair and impartial manner without regard to such factors as the party which prepared the instrument, the relative
bargaining powers of the parties or the domicile of any party. CMRG and SPE were each represented by legal counsel competent in advising them of their
obligations and liabilities hereunder.
 

Section 7.15. Further Assurances. Each of the parties agrees, whenever and as often as reasonably requested so to do by the other party or the Title
Company, to execute, acknowledge, and deliver, or cause to be executed, acknowledged, or delivered, any and all such further conveyances, assignments,
confirmations, satisfactions, releases, instruments, or other documents as may be necessary, expedient or proper, in order to complete any and all conveyances,
transfers, sales and assignments herein provided and to do any and all other acts and to execute, acknowledge and deliver any and all documents as so requested
in order to carry out the intent and purpose of this Agreement.
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Section 7.16. Securitizations and Other Transactions. As a material inducement to SPE’s willingness to complete the transactions contemplated by this
Agreement and the other Transaction Documents, CMRG hereby acknowledges and agrees that SPE may, from time to time and at any time, (a) advertise, issue
press releases, send direct mail or otherwise disclose information regarding the Transaction for marketing purposes; and (b) engage in all or any combination of
the following, or enter into agreements in connection with any of the following or in accordance with requirements that may be imposed by applicable securities,
tax or other laws: (i) the sale, assignment, grant, conveyance, transfer, financing, re-financing, purchase or re-acquisition of the Property, the Lease Agreement or
any other Transaction Document, SPE’s right, title and interest in the Property, the Lease Agreement or any other Transaction Document, the servicing rights with
respect to any of the foregoing, or participations in any of the foregoing, or (ii) a securitization and related transactions. CMRG agrees to use all reasonable efforts
and to cooperate fully with SPE with respect to all reasonable requests of SPE relating to the foregoing, which includes without limitation, with respect to the
activities described in subsection (b), providing financial information, financial and other data, and other information and materials which would customarily be
required by a purchaser, transferee, assignee, servicer, participant, investor or rating agency involved with respect to any of the foregoing. The provisions of this
Section 7.16 shall survive the Closing.
 

Section 7.17. Attorneys’ Fees. In the event of any controversy, claim, dispute or proceeding between the parties concerning this Agreement, the prevailing
party shall be entitled to recover all of its reasonable attorneys’ fees and other costs in addition to any other relief to which it may be entitled.
 

Section 7.18. Entire Agreement. This Agreement and all other Transaction Documents, and all other certificates, instruments or agreements to be
delivered hereunder and thereunder constitute the entire agreement between the parties with respect to the subject matter hereof, and there are no other
representations, warranties or agreements, written or oral, between CMRG and SPE with respect to the subject matter of this Agreement. Notwithstanding
anything in this Agreement to the contrary, upon the execution and delivery of this Agreement by CMRG and SPE, the Letter of Intent shall be deemed null and
void and of no further force and effect and the terms and conditions of this Agreement shall control notwithstanding that such terms are inconsistent with or vary
from those set forth in the Letter of Intent.
 

Section 7.19. Forum Selection; Jurisdiction; Venue; Choice of Law. For purposes of any action or proceeding arising out of this Agreement, the parties
hereto expressly submit to the jurisdiction of all federal and state courts located in the State of Arizona. CMRG consents that it may be served with any process or
paper by registered mail or by personal service within or without the State of Arizona in accordance with applicable law. Furthermore, CMRG waives and agrees
not to assert in any such action, suit or proceeding that it is not personally subject to the jurisdiction of such courts, that the action, suit or proceeding is brought in
an inconvenient forum or that venue of the action, suit or proceeding is improper. Nothing contained in this Section shall limit or restrict the right of SPE to
commence any proceeding in the federal or state courts located in the state or states in which the Property is located to the extent SPE deems such proceeding
necessary or advisable to exercise remedies available under this Agreement.
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Section 7.20. Severability; Binding Effect; Governing Law. Each provision hereof shall be separate and independent, and the breach of any provision by
SPE shall not discharge or relieve CMRG from any of its obligations hereunder. Each provision hereof shall be valid and shall be enforceable to the extent not
prohibited by law. If any provision hereof or the application thereof to any Person or circumstance shall to any extent be invalid or unenforceable, the remaining
provisions hereof, or the application of such provision to Persons or circumstances other than those as to which it is invalid or unenforceable, shall not be affected
thereby. Subject to the provisions of Section 7.04, all provisions contained in this Agreement shall be binding upon, inure to the benefit of and be enforceable by
the successors and assigns of each party hereto, including, without limitation, any United States trustee, any debtor-in-possession or any trustee appointed from a
private panel, in each case to the same extent as if each successor and assign were named as a party hereto. This Agreement shall be governed by, and construed
with, the laws of the applicable state or states in which the Property is located, without giving effect to any state’s conflict of laws principles.
 

Section 7.21. Survival. Except for the conditions of Closing set forth in Article V, which shall be satisfied or waived in writing as of the Closing Date, all
representations, warranties, agreements, obligations and indemnities of CMRG and SPE set forth in this Agreement shall survive the Closing.
 

Section 7.22. Waiver of Jury Trial and Certain Damages. THE PARTIES HERETO SHALL AND THEY HEREBY DO INTENTIONALLY WAIVE
ANY AND ALL RIGHTS TO A TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT BY EITHER OF THE PARTIES
HERETO AGAINST THE OTHER ON ANY MATTERS WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS AGREEMENT
AND/OR ANY CLAIM OR INJURY OR DAMAGE RELATED THERETO. SELLER FURTHER WAIVES THE RIGHT IT MAY HAVE TO SEEK
PUNITIVE, CONSEQUENTIAL, SPECIAL AND INDIRECT DAMAGES FROM PURCHASER IN ANY ACTION, PROCEEDING OR COUNTERCLAIM
WITH RESPECT TO ANY MATTER ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT AND/OR ANY DOCUMENT
CONTEMPLATED HEREIN OR RELATED HERETO.
 

Section 7.23. Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, and all such
counterparts shall be deemed to constitute one and the same instrument.
 

[Remainder of page intentionally left blank; signature page(s) to follow]
 

23



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed and delivered as of the date first set forth above.
 

SPE:

SPIRIT SPE CANTON, LLC, a Delaware limited
liability company

By:
 

/s/ MICHAEL T. BENNETT

Name:  Michael T. Bennett
Title:  Senior Vice President

CMRG:

CASUAL MALE RETAIL GROUP, INC.,
a Delaware corporation

By:
 

/s/ DAVID A. LEVIN

Name:  David A. Levin
Title:  President

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:  Executive Vice President, COO, CFO

 
SPIRIT (FOR THE PURPOSE OF SECTION 1.05):

SPIRIT FINANCE ACQUISITIONS, LLC,
a Delaware limited liability company

By:
 

/s/ MICHAEL T. BENNETT

Name:  Michael T. Bennett
Title:  Senior Vice President
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EXHIBIT A
 DEFINED TERMS
 

The following terms shall have the following meanings for all purposes of this Agreement:
 “Additional Title Objection” has the meaning set forth in Section 2.01(d)(ii).
 

“Affiliate” or any derivation thereof, means any Person which directly or indirectly controls, is under common control with, or is controlled by any other
Person. For purposes of this definition, “controls”, “under common control with” and “controlled by” means the possession, directly or indirectly, of the power to
direct or cause the direction of the management and policies of such Person, whether through ownership of voting securities or otherwise.
 

“Agreement” means this Purchase and Sale Agreement.
 

“Assignment of Warranties” has the meaning set forth in Section 5.01(c)(iii).
 

“Business Day” means a day on which banks located in Scottsdale, Arizona are not required or authorized to remain closed.
 

“Closing” shall have the meaning set forth in Section 3.01.
 

“Closing Date” means the date specified as the closing date in Section 3.01.
 

“Closing Deadline” means February 1, 2006 or any other date mutually agreed upon by CMRG and SPE.
 

“Counsel” means one or more legal counsel to CMRG licensed in the state(s) in which (i) the Property is located, (ii) CMRG is incorporated or formed, and
(iii) CMRG maintains a principal place of business or resides, as selected by CMRG, as the case may be, and approved by SPE.
 

“Deed” means a Massachusetts’ quitclaim deed (which shall be the functional equivalent of a special warranty deed) whereby CMRG conveys to SPE all of
CMRG’s right, title and interest in and to the Property, free and clear of all Liens, restrictions, encroachments and easements, except the Permitted Encumbrances.
 

“Earnest Money Deposit” has the meaning set forth in Section 1.06.
 

“Effective Date” has the meaning set forth in the introductory paragraph of this Agreement.
 

“Environmental Liens” means all liens and other encumbrances imposed pursuant to any Hazardous Materials Law.
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“Environmental Report” has the meaning set forth in Section 2.04.
 

“Event of Default” has the meaning set forth in Section 6.01.
 

“Facilities” means the headquarters and distribution center of Casual Male Retail Group, Inc., and uses incidental thereto.
 

“Governmental Authority” means the United States of America, any state or other political subdivision thereof, any other entity exercising executive,
judicial, regulatory or administrative functions of or pertaining to government and any corporation or other entity owned or controlled (through stock or capital
ownership or otherwise) by any of the foregoing.
 

“Hazardous Materials” includes: (a) oil, petroleum products, flammable substances, explosives, radioactive materials, hazardous wastes or substances,
toxic wastes or substances or any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons on or about the Property, cause the
Property to be in violation of any local, state or federal law or regulation, (including without limitation, any Hazardous Materials Law), or are defined as or
included in the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic substances”, “contaminants”, “pollutants”, or words of
similar import under any applicable local, state or federal law or under the regulations adopted, orders issued, or publications promulgated pursuant thereto,
including, but not limited to: (i) the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601, et seq.;
(ii) the Hazardous Materials Transportation Act, as amended, 49 U.S.C. §1801, et seq.; (iii) the Resource Conservation and Recovery Act, as amended, 42 U.S.C.
§6901, et seq.; and (iv) regulations adopted and publications promulgated pursuant to the aforesaid laws; (b) asbestos in any form which is or could become
friable, urea formaldehyde foam insulation, transformers or other equipment which contain dielectric fluid containing levels of polychlorinated biphenyls in
excess of fifty (50) parts per million; (c) underground storage tanks; and (d) any other chemical, material or substance, exposure to which is prohibited, limited or
regulated by any Governmental Authority or which may or could pose a hazard to the health and safety of the occupants of the Property or the owners and/or
occupants of any property adjoining the Property.
 

“Hazardous Materials Laws” includes any and all federal, state and local laws, rules, regulations, statutes, and requirements pertaining or relating to the
environmental condition of the Property or to Hazardous Materials.
 

“Indemnified Parties” has the meaning set forth in Section 7.05.
 

“Insolvency Event” means (a) CMRG’s (i) failure to generally pay its debts as such debts become due; (ii) admitting in writing its inability to pay its debts
generally; or (iii) making a general assignment for the benefit of creditors; (b) any proceeding being instituted by or against CMRG (i) seeking to adjudicate it a
bankrupt or insolvent; (ii) seeking liquidation, winding up, reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under any
law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking the entry of an order for relief or the appointment of a receiver,
trustee, or other similar official
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for it or for any substantial part of its property, and in the case of any such proceeding instituted against CMRG, either such proceeding shall remain undismissed
for a period of 120 days or any of the actions sought in such proceeding shall occur; or (c) CMRG taking any corporate or other formal action to authorize any of
the actions set forth above in this definition.
 

“Inspection Period” has the meaning set forth in Section 2.07.
 

“Inspections” has the meaning set forth in Section 2.07(a).
 

“Lease Agreement” has the meaning set forth in Section 1.03.
 

“Lease Proof of Insurance” has the meaning set forth in Section 5.01(c)(iv).
 

“Legal Requirements” has the meaning set forth in Section 4.01(e).
 

“Lessee” means CMRG.
 

“Letter of Intent” means collectively, that certain letter dated December 9, 2005, from SPE with respect to the Transaction, and that certain letter from
Dennis R. Hernreich, on behalf of CMRG, dated December 7, 2005, and in both instances, any amendments or supplements thereto agreed to by both CMRG and
SPE.
 

“Lien” means any mortgage, pledge, hypothecation, assignment, deposit arrangement, encumbrance, lien (statutory or other), preference, priority or other
security agreement or preferential arrangement of any kind or nature whatsoever (including without limitation, any conditional sale or other title retention
agreement, any financing lease having substantially the same economic effect as any of the foregoing, and the filing of any financing statement under the Uniform
Commercial Code or comparable law of any jurisdiction).
 

“Losses” means any and all claims, lawsuits, suits, liabilities (including, without limitation, strict liabilities), actions, proceedings, obligations, debts,
damages, losses, costs, expenses, diminutions in value, fines, interest, penalties, interest, charges, fees, expenses, judgments, decrees, awards, amounts paid in
settlement and damages of whatever kind or nature (including, without limitation, attorneys’ fees, court costs and costs incurred in the investigation, defense and
settlement of claims).
 

“Memorandum of Lease” has the meaning set forth in Section 5.01(c)(iii).
 

“Non-Foreign CMRG Certificate” has the meaning set forth in Section 5.01(c)(viii).
 

“Notices” has the meaning set forth in Section 7.03.
 

“OFAC List” means the list of specially designated nationals and blocked Persons subject to financial sanctions that is maintained by the U.S. Treasury
Department, Office of Foreign Assets Control and any other similar list maintained by the U.S. Treasury Department, Office of Foreign Assets Control pursuant
to any Legal Requirements, including, without limitation, trade
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embargo, economic sanctions, or other prohibitions imposed by Executive Order of the President of the United States. The OFAC List currently is accessible
through the internet website www.treas.gov/ofac/t11sdn.pdf.
 

“Opinion of Counsel” means an opinion or opinions by Counsel to CMRG, in substantially the form(s) attached hereto as Exhibit D, with such
qualifications as are acceptable to SPE’s counsel.
 

“Permitted Amounts” means, with respect to any given level of Hazardous Materials or Regulated Substances, that level or quantity of Hazardous Materials
or Regulated Substances in any form or combination of forms, the use, storage or release of which does not constitute a violation of or require regulation under
any Hazardous Materials Laws and is customarily employed in the ordinary course of business of, or associated with, similar businesses located in the state or
states in which the Property is located.
 

“Permitted Encumbrances” means (a) the lien of any real estate taxes, water and sewer charges, not yet due and payable; (b) those recorded easements,
restrictions, liens and encumbrances set forth as exceptions in the Title Commitment and in the Title Policy to be issued by Title Company to SPE and approved
by SPE in its sole discretion in connection with this Agreement; and (c) the Lease Agreement.
 

“Person” means any natural person, firm, corporation, partnership, limited liability company, other entity, state, political subdivision of any state, the
United States of America, any agency or instrumentality of the United States of America, any other public body or other organization or association.
 

“Proof of Insurance” has the meaning set forth in Section 2.06.
 

“Property” has the meaning set forth in Section 1.01.
 

“SPE” has the meaning set forth in the introductory paragraph of this Agreement.
 

“Questionnaire” means that certain Questionnaire regarding information about the CMRG and any equity owners thereof, to be completed and executed by
CMRG, and delivered to SPE as provided in Section 2.02.
 

“Real Property” has the meaning set forth in Section 1.01.
 

“Regulated Substances” means “petroleum” and “petroleum-based substances” or any similar terms described or defined in any Hazardous Materials Laws
and any applicable federal, state, county or local laws applicable to or regulating USTs.
 

“CMRG” has the meaning set forth in the introductory paragraph of this Agreement.
 

“CMRG Documents” has the meaning set forth in Section 2.02.
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“Survey” has the meaning set forth in Section 2.03.
 

“Title Commitment” has the meaning set forth in Section 2.01(a).
 

“Title Company” means Fidelity National Title Insurance Company located in Scottsdale, Arizona, or an alternative title insurance company selected by
SPE.
 

“Title Objection” has the meaning set forth in Section 2.01(d)(i).
 

“Title Policy” has the meaning set forth in Section 2.01(a).
 

“Transaction” has the meaning set forth in Section 1.01.
 

“Transaction Costs” means all costs and expenses incurred in connection with the Transaction (whether or not the Transaction closes), including but not
limited to the following: costs for third party reports (e.g., environmental, credit and similar third party reports); Valuation costs; initial set-up fees; all closing
costs including without limitation, costs of Surveys, or any updates thereof, costs of the Title Commitment and Title Policy, all taxes (including stamp taxes and
transfer taxes), escrow, transfer and recording fees, and the fees and costs of Counsel. Expressly excluded from Transaction Costs are the fees and costs of SPE’s
counsel; provided, however, the amount of $10,000.00 shall be paid by CMRG to SPE as part of the Transaction Costs to cover costs incurred in SPE’s and
Spirit’s accommodation of the structure of the transaction as contemplated herein and in the Membership Interest Purchase Agreement. The parties agree that the
Transaction Costs shall not exceed $250,000.00.
 

“Transaction Documents” means this Agreement, the Lease Agreement, the Memorandum of Lease, the Deed, the Lease Proof of Insurance, the Opinion of
Counsel, the Non-Foreign CMRG Certificate, Assignment of Warranties, the UCC-1 Financing Statements, any and all documents referenced herein and therein,
and such other documents, payments, instruments and certificates as are reasonably required by SPE and/or the Title Company.
 

“UCC-1 Financing Statements” means such UCC-1 Financing Statements as SPE shall require with respect to the Transaction.
 

“UST Regulations” means 40 C.F.R. § 298 Subpart H – Financial Responsibility, or any equivalent state law, with respect to petroleum underground storage
tanks (as such term is defined under 40 C.F.R. § 290.12 or any equivalent state law).
 

“USTs” means any one or combination of tanks and associated product piping systems used in connection with storage, dispensing and general use of
Regulated Substances.
 

“Valuation” has the meaning set forth in Section 2.05.
 

“Zoning Letter” has the meaning set forth in Section 2.06.
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EXHIBIT B
 LEGAL DESCRIPTION OF PROPERTY
 [To Be Supplied]
 Legal Description:
 Street Address: 555 Turnpike Street, Canton, Norfolk County, MA 02021
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EXHIBIT C
 FIRPTA AFFIDAVIT

NON-FOREIGN AFFIDAVIT UNDER
INTERNAL REVENUE CODE

SECTION 1445(B)(2)
 
STATE OF

 

                                      
  )   

 

 

                                       
 )  ss.

COUNTY OF
 

                                      
  )   

 

 

                                      
  ,  being first duly sworn deposes and states under penalty of perjury:

 
 

1. That he/she is a                                           of CASUAL MALE RETAIL GROUP, INC., a Delaware corporation, the transferor of the
Property described on Schedule I attached hereto.

 
 2. That the transferor’s office address is at                                          .
 
 3. That the United States taxpayer identification number for the transferor is                                         .
 
 

4. That the transferor is not a “foreign person” as that term is defined in Section 1445(f) of the United States Internal Revenue Code of 1986, as
amended (the “Code”).

 
This affidavit is given to SPIRIT SPE CANTON, LLC, a Delaware limited liability company, the transferee of the Property described in paragraph 1

above, for the purpose of establishing and documenting the nonforeign affidavit exemption to the withholding requirement of Section 1445 of the Code. The
transferor understands that this affidavit may be disclosed to the Internal Revenue Service by the transferee and that any false statement contained herein could be
punished by fine, imprisonment, or both.
 

CASUAL MALE RETAIL GROUP, INC.,
a Delaware corporation

By:
 

 

Name:
 

 

Title:
 

 

 
Subscribed and sworn to before me this      day of                         , 2        .
 
Notary Public:                                                            
 

(SEAL)
 
My Commission Expires:                                         
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Schedule I
to FIRPTA Affidavit

 PROPERTY
 

C-2



EXHIBIT D
 ENFORCEABILITY OPINION OF COUNSEL
 
Spirit Finance Corporation
Spirit SPE Canton, LLC, a Delaware limited liability company
14631 North Scottsdale Road, Suite 200
Scottsdale, Arizona 85254-2711
 
Kutak Rock LLP
1801 California Street, Suite 3100
Denver, Colorado 80202
 

 
Re: Sale and Lease Transaction Between CASUAL MALE RETAIL GROUP, INC., a Delaware corporation, and SPIRIT SPE CANTON, LLC, a

Delaware limited liability company
 
Ladies and Gentlemen:
 We are acting as counsel to CASUAL MALE RETAIL GROUP, INC., a Delaware corporation, as transferor of that certain parcel of real property
identified on Schedule I attached hereto (the “Property”) and as the subsequent lessee of the Property (“Lessee”) and are rendering this opinion in connection with
the transactions contemplated by that certain Contribution and Transfer Agreement and the Lease Agreement dated as of the date of this opinion (the “Lease”),
entered into between Lessee and SPIRIT SPE CANTON, LLC, a Delaware limited liability company (“Spirit”). In connection with such representation, we have
reviewed the documents set forth on Schedule II attached hereto, all dated as of the date of this opinion (collectively, the “Operative Documents”).
 

In connection with our representation of Lessee, we observed Lessee execute and acknowledge the Operative Documents and have reviewed executed
copies of the Operative Documents. In addition to the executed Operative Documents, we have reviewed such other documents, certificates, instruments and
agreements as in our judgment are necessary or appropriate to enable us to render this opinion. In addition, we have conducted such other inquiries and
examinations as we have deemed necessary and appropriate for rendering this opinion.
 

Based on the foregoing, we are of the opinion that:
 (a) Lessee is a corporation duly formed, incorporated or organized, validly existing in good standing as a corporation under the laws of the State of
Delaware (the “State”), is qualified and in good standing in the State of Massachusetts (the “Property State”), is authorized to do
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business in the Property State, has full right, power and authority to carry out and consummate all transactions contemplated by the Operative Documents, as
applicable, and has duly authorized the taking of any and all actions necessary to carry out and consummate the transactions contemplated to be performed on its
part by the Operative Documents.
 

(b) Lessee has duly authorized, executed and delivered each of the Operative Documents.
 

(c) The federal and state courts presiding in the Property State will recognize the validity of the choice of law provisions set forth in the Operative
Documents. The Operative Documents and such other documents executed by Lessee in connection with this transaction constitute the legal, valid and binding
obligations of Lessee, enforceable against Lessee in accordance with their respective terms.
 

(d) The Deed, the Memorandum (each as defined on Schedule II) and all other instruments or documents necessary in connection with the recording and
filing thereof, will, upon being recorded or filed as contemplated by Schedule II, establish, perfect, preserve and protect the Lease as a valid, direct lease of record
on the Property.
 

(e) No consent, approval, order, authorization, registration, declaration or designation of or filing with any governmental authority of the United States, the
State, the Property State or any subdivision thereof is required in connection with the authorization, execution, delivery or performance by Lessee of the
Operative Documents or the consummation of any of the transactions contemplated thereby, except for the recordation or filing for recordation of the Deed and
the Memorandum as required by Spirit. Under applicable Massachusetts law, any obligation to pay for and affix stamps to the Deed is imposed on the transferor
of the Property and not on the transferee. Not paying for or affixing stamps to the Deed does not invalidate the Deed or its recordation and does not invalidate any
subsequent mortgage or transfer or the recordation thereof and upon the recordation of the Deed the Property will be validly transferred from Lessee to Spirit. A
lease of property is not subject to any stamp tax and there is no requirement for affixing any stamps to the Memorandum in connection with the recordation
thereof.
 

(f) The execution, delivery and performance of the Operative Documents and the documents, instruments and agreements provided for therein will not
result in a breach of or default under (i) any other document, instrument or agreement to which Lessee is a party or by which Lessee or any of its property is
subject or bound; (ii) any law, statute, ordinance, judgment, order, writ, injunction, decree, rule or regulation of any court, administrative agency or other
governmental authority, or any determination or award of any arbitrator, of the United States, the State, the Property State or any subdivision thereof by which
Lessee or any of its property is subject or bound; or (iii) any instrument of record in the State or Property State affecting the Property.
 

(g) There are no suits, actions, proceedings or investigations pending or, to the best of our knowledge, threatened against or involving Lessee or the
Property before any court, arbitrator or administrative or governmental body which might reasonably result in any material adverse change in the contemplated
business, condition or operation of Lessee or the Property.
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Our opinion set forth above is subject to the following qualifications:
 (i) Our opinion is limited to the laws of the United States, the Property State and the State.
 (ii) Our opinion as to the enforceability of any document in accordance with its terms is limited by applicable bankruptcy, insolvency, reorganization,

moratorium or other similar laws of general application affecting the rights of creditors and applicable laws of the Property State and the State which may
restrict the enforcement of the remedies provided therein but which, in our opinion, will not materially interfere with the practical realization of the benefits
or the security intended to be provided therein or thereby.

 (iii) In rendering the opinion set forth herein, we have assumed the due authorization, execution and delivery by Spirit of the Operative Documents.
 This opinion may be relied upon by you and your successors and assigns.
 

Very truly yours,
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TRUE SALE OPINION OF COUNSEL
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SCHEDULE I
 PROPERTY
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SCHEDULE II
 OPERATIVE DOCUMENTS
 
1. The Contribution Agreement.
 
2. The Lease.
 
3. The Deed (the “Deed”) executed by Lessee in favor of SPE, conveying the Property to SPE to be recorded in the applicable real property records of the county
in which the Property is located.
 
4. The Memorandum of Lease (the “Memorandum”) between Lessee and SPE, to be recorded in the applicable real property records of the county in which the
Property is located.
 
5. The Membership Interest Purchase Agreement and related Certificate of Transfer
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EXHIBIT E
 PROPERTY-SPECIFIC CONDITIONS
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EXHIBIT F
 ASSIGNMENT OF WARRANTIES
 

THIS ASSIGNMENT OF WARRANTIES (this “Assignment”), is made as of February 1, 2006 by and between CASUAL MALE RETAIL GROUP,
INC., a Delaware corporation (“Assignor”) and SPIRIT SPE CANTON, LLC, a Delaware limited liability company (“Assignee”).
 

W I T N E S S E T H:
 

WHEREAS, pursuant to the terms of that certain Contribution and Transfer Agreement, dated as of February 1, 2006, by and between Assignor and
Assignee (the “Transfer Agreement”), Assignor agreed to sell to Assignee, inter alia, certain real property, the improvements located thereon and certain rights
appurtenant thereto, all as more particularly described in the Purchase Agreement (collectively, the “Property”). Initially capitalized terms not otherwise defined
herein shall have the respective meanings ascribed to such terms in the Purchase Agreement; and
 

WHEREAS, the Purchase Agreement provides, inter alia, that Assignor shall assign to Assignee rights to all guaranties and warranties relating to the
Property and that Assignor and Assignee shall enter into this Assignment.
 

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein contained, the parties hereto hereby agree as follows:
 1. Assignment of Warranties. Assignor hereby assigns, sets over and transfers to Assignee all of Assignor’s right, title and interest in, to and under any
and all guaranties and warranties in effect with respect to all or any portion of the Property as of the date hereof, if and only to the extent the same may be
assigned or quitclaimed by Assignor without expense to Assignor. Assignee hereby accepts the foregoing assignment of guaranties and warranties.
 

2. Miscellaneous. This Assignment and the obligations of the parties hereunder shall survive the closing of the transaction referred to in the Transfer
Agreement and shall not be merged therein, shall be binding upon and inure to the benefit of the parties hereto, their respective legal representatives, successors
and assigns and may not be modified or amended in any manner other than by a written agreement signed by the party to be charged therewith.
 

3. Severability. If any term or provision of this Assignment or the application thereof to any persons or circumstances shall, to any extent, be invalid or
unenforceable, the remainder of this Assignment or the application of such term or provision to persons or circumstances other than those as to which it is held
invalid or unenforceable shall not be affected thereby, and each term and provision of this Assignment shall be valid and enforced to the fullest extent permitted
by law.
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4. Counterparts. This Assignment may be executed in counterparts, each of which shall be an original and all of which counterparts taken together shall
constitute one and the same agreement.
 

IN WITNESS WHEREOF, the undersigned have executed this Assignment as of the date first set forth hereinabove.
 

ASSIGNOR:

CASUAL MALE RETAIL GROUP, INC.,
a Delaware corporation

By:
 

 

Name:
 

 

Title:
 

 

ASSIGNEE:

SPIRIT SPE CANTON, LLC,
a Delaware limited liability company

By:
 

 

Name:
 

 

Title:
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EXHIBIT G
 FORM OF LEASE
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EXHIBIT H
 FORM OF INDEMNIFICATION
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Exhibit 10.2
 MEMBERSHIP INTEREST PURCHASE AGREEMENT
 

This MEMBERSHIP INTEREST PURCHASE AGREEMENT (the “Agreement”) is dated as of January 30, 2006, by and between CASUAL MALE
RETAIL GROUP, INC., a Delaware corporation (the “Seller”), and SPIRIT FINANCE ACQUISITIONS, LLC, a Delaware limited liability company (the
“Purchaser”).
 

RECITALS:
 

WHEREAS, Seller, Spirit SPE Canton, LLC, a Delaware limited liability company (the “Company”) and Purchaser entered into that certain Contribution
Agreement of even date herewith (the “Property Transfer Agreement”), pursuant to which Seller agreed to contribute to the Company the real property described
on Exhibit A of the Property Transfer Agreement (the “Property”) for the consideration as set forth therein; and
 

WHEREAS, pursuant to the Property Transfer Agreement, Purchaser agreed to acquire the membership interests and any all right, title and interest relating
thereto of Seller in the Company (collectively, the “Interests”) upon the transfer by Seller of the Property to the Company; and
 

WHEREAS, Seller desires to enter into this Agreement to document and confirm the terms and conditions under which Purchaser shall acquire and Seller
shall sell to Purchaser all of the Interests (the “Membership Interest Transaction”); and
 

WHEREAS, capitalized terms used and not defined herein shall have the meaning given such terms in the Property Transfer Agreement.
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein set forth, and for the consideration set forth herein and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:
 

ARTICLE I
 SALE AND PURCHASE OF INTERESTS.
 

Section 1.01. Agreement to Transfer Interests. In reliance upon the covenants, representations and warranties made herein and upon the terms and subject
to the conditions herein set forth, Seller hereby agrees to sell, transfer, and convey to Purchaser, and Purchaser hereby agrees to acquire from Seller, the Interests,
free and clear of all security interests, pledges, mortgages, liens, charges and encumbrances.
 Section 1.02. Payment of Purchase Price; Condition Precedent. The aggregate purchase price to be paid by Purchaser to Seller for the Interests is Fifty
Seven Million and 00/100 Dollars ($57,000,000) (the “Purchase Price”). Adjustments, if any, to the Purchase Price shall be made to accommodate the allocations
and prorations in connection with the transfer of the Property from Seller to the Company as set forth in and in accordance with the terms of the Property Transfer
Agreement, including without limitation, pursuant to the provisions of Sections 1.04, 1.05 and 2.05 of the Property Transfer Agreement. The Purchase Price, as



adjusted pursuant to requirements of this Agreement, shall be paid to Seller contemporaneously with the closing of the transfer of the Property from Seller to the
Company (the “Property Closing”) by wire transfer in immediately available United States funds in accordance with Seller’s instructions (such closing on the
Membership Interest Transaction and transfer of the Interests herein, the “Membership Interests Closing”). Notwithstanding anything herein to the contrary, the
obligation of Purchaser to acquire the Interests is contingent upon the Closing of the acquisition of the Property by the Company under the terms set forth in the
Property Sale Agreement.
 

Section 1.03. Earnest Money. Within two (2) Business Days after the Effective Date, Purchaser shall deposit the sum of Five Hundred Thousand and
00/100 Dollars ($500,000.00) with the Title Company (with all interest accrued thereon, the “Earnest Money Deposit”), at which time, the Earnest Money
Deposit shall be non-refundable. The Earnest Money Deposit shall be placed in an interest-bearing account by the Title Company, and shall be held by the Title
Company and applied against the Purchase Price at Closing or disbursed as provided herein.
 

Section 1.04. Transaction Costs. Seller shall be responsible for the payment of all Transactions Costs incurred by the Company under the Property
Transfer Agreement. At Purchaser’s election, (a) at the Membership Interests Closing, the Transaction Costs shall be paid by Seller to the Company or shall be
deducted from the Purchase Price to be paid by Purchaser for the Interests in the Company, or (b) upon request therefore by Purchaser either prior to Closing or in
the event that the Transaction does not close (for any reason whatsoever), Seller shall immediately pay to Purchaser the amount requested by Purchaser to pay in
full all Transaction Costs. The provisions of this Section 1.04 shall survive the Closing and the Membership Interest Closing or termination of the Property
Transfer Agreement or this Agreement for any reason.
 

Section 1.05. Deliveries. Contemporaneously with the execution and delivery of this Agreement:
 (a) Seller shall have delivered to Purchaser the following documents:
 (i) The Certificate of Formation of the Company, certified as of a recent date by the Secretary of State of the state of the Company’s

organization, and a certificate of such authority dated as of a recent date as to the due formation and good standing of the Company and listing all
documents of the Company on file with said authority;

 (ii) A certificate of the Secretary of the Seller, or such other person with a similar function, dated as of the date hereof certifying: (A) that
attached thereto is a true and complete copy of the Limited Liability Company Agreement (the LLC Agreement”) as in effect on the date of such
certification; (B) that the Certificate of Formation of the Company has not been amended by Seller; (C) that the LLC Agreement has not been
amended by Seller; (D) that attached thereto is a true and complete copy of all resolutions adopted by the Board of Directors of the Seller authorizing
the execution, delivery and performance of this Agreement and
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sale and delivery of the Interests, and that all such resolutions are in full force and effect and are all the resolutions adopted in connection with the
transaction contemplated by this Agreement; and (E) that each officer of Seller executing this Agreement and any agreement, certificate or
instrument furnished pursuant hereto, was, at the respective times of such execution and delivery of such documents, duly elected or appointed,
qualified and acting as such officer, and the signatures of such persons appearing on such documents are their genuine signatures or true facsimiles
thereof;

 (iii) a duly executed power evidencing the transfer of the Interests to Purchaser;
 (iv) a true sale opinion of counsel to Seller in form and substance acceptable to Purchaser with respect to the transfer of the Interests;
 (v) such transfer documents and instruments as may be necessary to comply with Section 9.02 of the LLC Agreement; and
 (vi) an Indemnification Agreement in form and substance acceptable to Purchaser with respect to the transfer of the Property to the Company, a

form of which is attached to the Property Transfer Agreement.
 (b) Purchaser shall have delivered to Seller the Purchase Price as provided in Section 1.02 hereof.
 

ARTICLE II
 REPRESENTATIONS AND WARRANTIES
 

Section 2.01. Representations and Warranties of Seller. Seller represents and warrants to Purchaser that:
 (a) Existence and Authority of Seller. Seller has been duly organized and is validly existing as a corporation in good standing under the laws of the

jurisdiction in which it is organized, with full power and authority to execute and deliver this Agreement and to perform its obligations hereunder and to
consummate the transactions contemplated hereby. This Agreement constitutes legal, valid and binding obligations of Seller, enforceable against it in
accordance with its terms, subject to bankruptcy, insolvency or other laws affecting creditors’ rights generally.

 (b) Existence and Good Standing of Company. The Company has been duly organized and is validly existing as a limited liability company in good
standing under the laws of the State of Delaware and is authorized to do business and is in good standing in the State of Massachusetts.

 (c) No Violation of Obligations. The execution and delivery of this Agreement, and the consummation of the transactions provided for herein, will
not violate any agreement or commitment made by Seller or the Company, or any
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requirement binding on the Seller or the Company including, without limitation, any lease, contract, loan agreement, promissory note, franchise agreement,
court order, judgment, regulatory ruling or arbitration award.

 (d) Legal Proceedings. There are no private or governmental proceedings pending against the Seller or the Company before any court or
governmental, administrative, or regulatory agency or authority, including, without limitation, any investigation, audit, lawsuit, threatened lawsuit,
arbitration or other legal proceedings of any nature whatsoever, except as would not have or be reasonably likely to result in a material adverse effect on the
business, operations, business prospects, earnings, assets, liabilities or condition (a “Material Adverse Effect”) of the Company.

 (e) Compliance With Law. Neither the Company nor Seller is in violation of any law, regulation, rule, ordinance, or other governmental requirement
to which it is subject or which otherwise relates to its business activities, and Seller has no knowledge of any development, occurrence or condition which
would have a Material Adverse Effect on the Company.

 (f) Environmental Compliance. The Company is in full compliance with all applicable federal, state and local laws, rules and regulations relating to
environmental regulation and to the disposal of waste products (including but not limited to those products defined as hazardous wastes under applicable
federal and state laws).

 (g) Interests. The Interests are all of the issued and outstanding membership interests of the Company, and represent 100% of the ownership interests
in the Company as of the date hereof.

 (h) Title to Interests. Seller has valid and marketable title to the Interests free and clear of any security interests, pledges, mortgages, liens or similar
encumbrances of any kind or nature, and Seller has the absolute and unrestricted right, power, authority and capacity to sell and transfer the Interests to
Purchaser, and upon delivery thereof to Purchaser, against payment therefor, Seller will have transferred to Purchaser legal, valid and marketable title to the
Interests, free and clear of any security interests, pledges, mortgages, liens or similar encumbrances.

 (i) No Brokers. Seller has not engaged any broker, finder, commission agent or other such intermediary in connection with the sale of the Interests to
the Purchaser and is not otherwise obligated to pay any broker’s or finder’s fee or commission or similar payment in connection therewith.

 (j) Reaffirm Representations and Warranties. Seller hereby restates and reaffirms for the benefit of the Purchaser, its successors and assigns, the
representations and warranties regarding the Property as set forth in the Property Transfer Agreement and such representations and warranties shall inure to
the benefit of Purchaser, its successors and assigns.

 (k) Property Transfer Agreement. Seller represents that the Property Transfer Agreement has been executed, is in full force and effect and that there
are no

 
4



defaults thereunder and that, to Seller’s knowledge, there are no facts or circumstances that, with notice or the passage of time or both, would constitute a
default thereunder. Upon the Closing of the acquisition of the Property under the terms of the Property Transfer Agreement, the Company shall be the
owner of the Property free and clear of any encumbrances or liens of Seller.

 (l) Transfer Deed/Stamp Tax. Seller represents and warrants to Purchaser, its successors and assigns, that (1) there is no tax due in connection with
the transfer of the Interests from Seller to Purchaser hereunder and the fact that Seller did not affix to the Deed or pay any Stamp Tax in connection with
the transfer of the Property from Seller to Purchaser pursuant to the Property Transfer Agreement will not result in any tax, lien or fine in connection with
the subsequent transfer of the Interests from Seller to Purchaser under this Agreement, and (2) no lien or encumbrance will attach to the Interests as a result
of Seller not affixing any Stamp Taxes to the Deed recorded in connection with the transfer of the Property from Seller to Purchaser under the terms of the
Property Transfer Agreement.

 
Section 2.02. Representations and Warranties of Purchaser. Purchaser represents and warrants to Seller that:

 (a) Existence and Authorization. Purchaser has been duly organized and is validly existing as a limited liability company, in good standing under the
laws of the jurisdiction in which it is organized, with full power and authority to execute and deliver this Agreement and to perform its obligations
hereunder and to consummate the transactions contemplated hereby. This Agreement constitutes legal, valid and binding obligations of Seller, enforceable
against it in accordance with its terms, subject to bankruptcy, insolvency or other laws affecting creditors’ rights generally.

 (b) No Violation of Obligations. The execution and delivery of this Agreement, and the consummation of the transactions provided for herein, will
not violate any agreement or commitment made by Purchaser, or any requirement binding on the Purchaser including, without limitation, any lease,
contract, loan agreement, promissory note, franchise agreement, court order, judgment, regulatory ruling or arbitration award.

 (c) Legal Proceedings. There are no private or governmental proceedings pending against Purchaser before any court or governmental,
administrative, or regulatory agency or authority, including, without limitation, any investigation, audit, lawsuit, threatened lawsuit, arbitration or other
legal proceedings of any nature whatsoever, except as would not have a Material Adverse Effect on Purchaser.

 (d) Compliance With Law. Except as would not have a Material Adverse Effect on the Purchaser, Purchaser is not in violation of any law, regulation,
rule, ordinance, or other governmental requirement to which it is subject or which otherwise relates to its business activities, and Purchaser has no
knowledge of any development, occurrence or condition which would have a Material Adverse Effect on Purchaser.
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(e) Securities Compliance. The Interests will be acquired for investment for Purchaser’s own account, not as a nominee or agent, and not with a view
to the resale or distribution of any part thereof, and Purchaser has no present intention of selling or granting any participation in, or otherwise distributing
the same.

 (f) Restricted Securities. Purchaser understands that (i) neither the Interests nor the sale thereof has been registered under the Securities Act of 1933,
as amended (the “1933 Act”) or under any state securities laws; and (ii) the Interests cannot be sold or transferred unless such sale is registered under the
1933 Act and applicable state securities laws or the sale or transfer is entitled to an exception from the registration provisions under the 1933 Act.

 (g) Legend. Purchaser acknowledges and agrees that a legend to the following effect will be placed upon certificates representing the Interests, if any,
and that such legend on a certificate representing the Interests limits their value, including their value as collateral:

 THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF
1933 (THE “ACT”) OR STATE SECURITIES LAWS AND NO TRANSFER OF THESE SECURITIES MAY BE MADE EXCEPT
(A) PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE ACT, OR (B) PURSUANT TO AN EXEMPTION
THEREFROM WITH RESPECT TO WHICH THE COMPANY MAY, UPON REQUEST, REQUIRE A SATISFACTORY OPINION OF
COUNSEL FOR THE HOLDER THAT SUCH TRANSFER IS EXEMPT FROM THE REQUIREMENTS OF THE ACT.

 (h) No Brokers. Purchaser has not engaged any broker, finder, commission agent or other such intermediary in connection with the purchase of the
Interests from Seller and is not otherwise obligated to pay any broker’s or finder’s fee or commission or similar payment in connection therewith.

 
ARTICLE III

 MISCELLANEOUS
 

Section 3.01. Cooperation. On the date hereof and from time to time thereafter upon request, each party shall execute and deliver to the other such
additional instruments as may be necessary to complete or carry out the transactions contemplated herein or as may otherwise be reasonably required in
connection with the transactions provided for in this Agreement.
 

Section 3.02. Survival. The representations and warranties in this Agreement and in any document delivered pursuant to this Agreement shall survive the
consummation of the transactions contemplated hereby and all inspections, examinations or audits made by or on behalf of either party hereto, but only as
expressly set forth herein.
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Section 3.03. Waiver. Either party may waive or modify any term or condition of this Agreement, the performance of which by the other party would have
been to its benefit, but any such waiver shall be in writing and duly delivered to the other party. No failure on the part of any party to exercise, and no delay in
exercising, any right, power or privilege hereunder operates as a waiver thereof; nor does any single or partial exercise of any right, power or privilege hereunder
preclude any other or further exercise thereof, or the exercise of any other right, power or privilege. No notice to or demand on any party in any case entitles such
party to any other or further notice or demand in similar or other circumstances.
 

Section 3.04. Notice. Any notice required or desired to be given hereunder shall be in writing and shall be considered effective when delivered, if by
personal delivery, upon receipt, if sent by facsimile, which facsimile has been telephonically confirmed, between the hours of 9:00 a.m. and 5:00 p.m. local time
of the recipient, on a business day, upon delivery, or if not, at 9:00 a.m., local time on the next business day, or upon first attempted delivery after mailing by
certified mail, return receipt requested, postage prepaid, addressed as follows:
 

If to Seller:  Casual Male Retail Group, Inc.
  555 Turnpike Street
  Canton, MA 02021
  Attn: Mr. James Caffarella

If to Purchaser:  Spirit Finance Acquisitions, LLC
  14631 N. Scottsdale Road, Suite 200
  Scottsdale, Arizona 85254-2711
  Attention:    Michael T. Bennett
              Senior Vice President, Operations
  Telephone: (480) 606-0820
  Telecopy: (480) 606-0826
  E-Mail: mbennett@spiritfinance.com

With a copy to:

 

Kutak Rock LLP
1801 California Street, Suite 3100
Denver, Colorado 80202
Attention: Peggy A. Richter, Esq.
Telephone: (303) 297-2400
Telecopy: (303) 292-7799
E-Mail: peggy.richter@kutakrock.com

 
or to such other address as either party may provide by notice as required hereunder.
 

Section 3.05. Headings. The headings used herein are for convenience only and shall not limit or affect in any way the meaning or interpretation of this
Agreement.
 

Section 3.06. Governing Law. This Agreement shall be governed by and interpreted in accordance with the substantive laws of the State of Arizona
without regard to its provisions on conflict of laws.
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Section 3.07. Attorneys’ Fees. In the event any proceeding is brought by one party against the other to enforce, or for the breach of, any of the provisions
of this Agreement, the prevailing party shall be entitled in such proceeding and in any appeal therefrom to recover reasonable attorneys’ fees, together with the
costs of such proceeding therein incurred.
 

Section 3.08. Entire Agreement. This Agreement contains the entire agreement between the parties with respect to the subject matter covered herein and
therein, and supersedes all prior agreements (oral or written), negotiations and discussions between the parties relating thereto.
 

Section 3.09. Execution in Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all
of which together shall constitute one and the same agreement.
 

Section 3.10. Assignments. The rights and obligations of the parties hereto shall not be assigned without the prior written consent of the other party. This
Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors and permitted assigns.
 

Section 3.11. Counterpart Facsimile Execution. For purposes of executing this Agreement, a document signed and transmitted by facsimile machine,
telecopier, or through e-mail in PDF format is to be treated as an original document. The signature of any party thereon, for purposes hereof, is to be considered as
an original signature, and the document transmitted is to be considered to have the same binding effect as an original signature on an original document. At the
request of any party, any facsimile, telecopy, or PDF document is to be re-executed in original form by the parties who executed the facsimile, telecopy, or PDF
document. No party may raise the use of a facsimile machine, telecopier or e-mail in PDF format or the fact that any signature was transmitted through the use of
a facsimile machine, telecopier, or e-mail in PDF format as a defense to the enforcement of this Agreement or any amendment or other document executed in
compliance with this Section.
 

Section 3.12. Further Assurances. The parties will execute and deliver such further instruments and do such further acts and things as may be required to
carry out the intent and purposes of this Agreement.
 

Section 3.13. Remedies Cumulative. Each and every right granted hereunder and the remedies provided for under this Agreement are cumulative and are
not exclusive of any remedies or rights that may be available to any party at law, in equity, or otherwise.
 

(Remainder of this page intentionally left blank; signature page to follow)
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IN WITNESS WHEREOF, the parties hereunto have duly executed this Agreement as of the date first above written.
 

SELLER:   

 

 

CASUAL MALE RETAIL GROUP, INC., a Delaware
corporation

 

 

By:
 

/s/ DAVID A. LEVIN

  Name:  David A. Levin
  Title:  President

 

 

By:
 

/s/ DENNIS R. HERNREICH

  Name:  Dennis R. Hernreich
  Title:  Executive Vice President, COO,CFO

PURCHASER:  

 

 

SPIRIT FINANCE ACQUISITIONS, LLC, a Delaware
limited liability company

 

 

By:
 

/s/MICHAEL T. BENNETT

    Michael T. Bennett,
    Senior Vice President
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Exhibit 10.3
 LEASE AGREEMENT
 THIS LEASE AGREEMENT (this “Lease”) is made as of February     , 2006 (the “Effective Date”), by and between SPIRIT SPE CANTON, LLC, a
Delaware limited liability company (“Lessor”), whose address is 14631 N. Scottsdale Road, Suite 200, Scottsdale, Arizona 85254-2711, and CASUAL MALE
RETAIL GROUP, INC., a Delaware corporation (“Lessee”), whose address is 555 Turnpike Street, Canton, Massachusetts 02021.
 

In consideration of the mutual covenants and agreements herein contained, Lessor and Lessee hereby covenant and agree as follows:
 1. Certain Defined Terms. Capitalized terms not defined herein shall have the meanings set forth in Exhibit A hereto.
 2. Lease of Property; Use. In consideration of the Rentals and other Monetary Obligations to be paid by Lessee and of the other terms, covenants

and conditions on Lessee’s part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes and hires, the Property, subject to the
Permitted Encumbrances, all Legal Requirements (including any existing violation thereof), and subject to Lessee’s rights to assign and/or sublet the
Property and the condition of the Property as of the Effective Date. During the Lease Term, the Property shall be used for the operation of a Permitted
Facility, and related purposes such as ingress, egress and parking. Lessee shall at all times during the Lease Term occupy the Property and shall diligently
operate its business on the Property. Lessee shall not convert any of the Property to an alternative use (other than as a Permitted Facility) during the Lease
Term without Lessor’s prior written consent, which consent shall not be unreasonably withheld, conditioned or delayed.

 3. Lease Term; Extension. The initial term of this Lease (“Initial Term”) shall commence as of the Effective Date and shall expire at midnight on
January 31, 2026 (“Expiration Date”), unless terminated sooner as provided in this Lease and as may be extended as provided herein. The time period
during which this Lease shall actually be in effect, including any Extension Term, is referred to herein as the “Lease Term.” Unless this Lease has expired
or has been sooner terminated, or an Event of Default has occurred and is continuing at the time any extension option is exercised, Lessee shall have the
right and option (each, an “Extension Option”) to extend the Initial Term for the Property for six (6) additional successive periods of five (5) years each
(each, an “Extension Term”), pursuant to the terms and conditions of this Lease then in effect. Lessee may only exercise the Extension Options by giving
written notice thereof to Lessor of its election to do so first, no later than one hundred twenty (120) days prior to the Expiration Date and one hundred
twenty (120) days prior to the immediately preceding Extension Term, as the case may be. If written notice of the exercise of any Extension Option is not
received by Lessor by the applicable dates described above, then this Lease shall terminate on the last day of the Initial Term or, if applicable, the last day



of the Extension Term then in effect. Upon the request of Lessor or Lessee, the parties hereto will, at the expense of Lessee, execute and exchange an
instrument in recordable form setting forth the extension of the Lease Term in accordance with this Section 3.

 
4. Rental and Other Monetary Obligations.

 A. Base Monthly Rental. During the Initial Term, on or before the first day of each calendar month, Lessee shall pay in advance the Base Monthly
Rental; provided, however, if the Effective Date is a date other than the first day of the month, Lessee shall pay to Lessor (or any other party designated by
Lessor) on the Effective Date the Base Monthly Rental prorated by multiplying the Base Monthly Rental by a fraction, the numerator of which is the
number of days remaining in the month (including the Effective Date) for which Rental is being paid, and the denominator of which is the total number of
days in such month. During the Extension Terms, if any, Lessee shall pay the Rental (including the Base Monthly Rental) in the manner set forth in this
Section 4. Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its obligations under this Lease at its sole cost and expense
and shall pay all Rental and any other Monetary Obligation due hereunder when due and payable.

 
B. Adjustments.

 (i) On the first Adjustment Date and on each Adjustment Date thereafter, the Base Annual Rental shall increase by an amount equal to the Rent
Adjustment. The “Rent Adjustment” shall be an amount equal to the lesser of (1) seven percent (7.0%) of the Base Annual Rental in effect
immediately prior to the applicable Adjustment Date, or (2) 1.25 times the product of (i) the percentage change between the Price Index for the
month two months prior to the Effective Date or the Price Index used for the immediately preceding Adjustment Date, as applicable, and the Price
Index for the month two months prior to the applicable Adjustment Date, and (ii) the then current Base Annual Rental. Notwithstanding any
provision contained herein, in no event shall Base Annual Rental be reduced as a result of the application of the Rent Adjustment described in this
Section 4.B(i), except as may occur with respect to the third Extension Term in accordance with Section 4.B(ii). In the event that the Price Index
ceases to be published, its successor index as published by the same Governmental Authority which published the Price Index shall be substituted
and any necessary reasonable adjustments shall be made by Lessor and Lessee in order to carry out the intent of this Section. In the event there is no
successor index, Lessor shall reasonably select an alternative price index that will constitute a reasonable substitute for the Price Index, considering
the index, if any, that is then recognized as the substitute for the old Price Index.

 (ii) Notwithstanding the foregoing, upon the commencement of the third Extension Term in the 31st year of this Lease, the Base Annual Rental
in lieu of the calculation in Section 4.B(i), shall be the fair market rent determined in accordance with Section 19 hereof. The parties shall commence
the process for determining fair market rent upon Lessee’s delivery to Lessor of the written
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notice from Lessee requesting such determination; provided, however, such notice shall not be prior to six (6) months before the applicable date for
exercising the applicable Extension Option. Base Annual Rental for the balance of the Extension Terms shall be adjusted in accordance with
Section 4.B(i).

 C. Additional Rental. Lessee shall pay and discharge, as additional rental (“Additional Rental”), all sums of money required to be paid by Lessee to
Lessor under this Lease which are not specifically referred to as Base Monthly Rental. Lessee shall pay and discharge any Additional Rental when the same
shall become due, provided that amounts which are billed to Lessor or any third party, but not to Lessee, shall be paid within thirty (30) days after Lessor’s
demand for payment thereof or, if later, when the same are due. In no event shall Lessee be required to pay to Lessor any item of Additional Rental that
Lessee is obligated to pay and has paid to any third party pursuant to any provision of this Lease.

 D. Payment of Rental and Other Monetary Obligations. All Rental and other Monetary Obligations which Lessee is required to pay hereunder shall
be the unconditional obligation of Lessee and shall be payable in full when due without any setoff, abatement, deferment, deduction or counterclaim
whatsoever, except when otherwise expressly permitted under this Lease or, except with respect to Base Annual Rental, with regard to third parties in
connection with good faith disputes, provided the Property or Lessor’s interest therein is not subject to a lien for forfeiture. Upon execution of this Lease,
Lessee shall deliver to Lessor a complete Authorization Agreement-Pre-Arranged Payments in the form of Exhibit C attached hereto and incorporated
herein by this reference, together with a voided check for account verification, establishing arrangements whereby payments of the Base Monthly Rental
are transferred by Automated Clearing House Debit initiated by Lessor from an account established by Lessee at a United States bank or other financial
institution to such account as Lessor may designate. Lessee shall continue to pay all Base Monthly Rental by Automated Clearing House Debit unless
otherwise directed by Lessor. In the event any payment of Base Monthly Rental is not received by Lessor within two (2) business days after the due date,
any delinquent payment shall, in addition to any other remedy of Lessor, incur a late charge of three percent (3%) (which late charge is intended to
compensate Lessor for the cost of handling and processing such delinquent payment and should not be considered interest) and bear interest at the Default
Rate, such interest to be computed from and including the date such payment was due through and including the date of the payment; provided, however, in
no event shall Lessee be obligated to pay a sum of late charge and interest higher than the maximum legal rate then in effect.

 5. Representations and Warranties of Lessor. The representations and warranties of Lessor contained in this Section are being made to induce
Lessee to enter into this Lease and Lessee has relied and will continue to rely upon such representations and warranties. Lessor represents and warrants to
Lessee as follows:

 A. Organization, Authority and Status of Lessor. Lessor has been duly organized and is validly existing and in good standing under the laws of the
State of Delaware. All necessary corporate action has been taken to authorize the execution,

 
3



delivery and performance by Lessor of this Lease and of the other documents, instruments and agreements provided for herein. The person who has
executed this Lease on behalf of Lessor is duly authorized to do so.

 B. Enforceability. This Lease constitutes the legal, valid and binding obligation of Lessor, enforceable against Lessor in accordance with its terms.
 C. Litigation. There are no suits, actions, proceedings or investigations pending, or to the best of its knowledge, threatened against or involving

Lessor before any arbitrator or Governmental Authority which might reasonably result in any material adverse change in the contemplated business,
condition, worth or operations of Lessor.

 D. Absence of Breaches or Defaults. Lessor is not in default under any document, instrument or agreement to which Lessor is a party or by which
Lessor or any of Lessor’s property is subject or bound. The authorization, execution, delivery and performance of this Lease and the documents,
instruments and agreements provided for herein will not result in any breach of or default under any document, instrument or agreement to which Lessor is
a party or by which Lessor or any of Lessor’s property is subject or bound.

 6. Representations and Warranties of Lessee. The representations and warranties of Lessee contained in this Section are being made to induce
Lessor to enter into this Lease and Lessor has relied, and will continue to rely, upon such representations and warranties. Lessee represents and warrants to
Lessor as follows:

 A. Organization, Authority and Status of Lessee. Lessee has been duly organized or formed, is validly existing and in good standing under the laws
of its state of formation and is qualified as a foreign corporation to do business in any jurisdiction where such qualification is required. All necessary
corporate action has been taken to authorize the execution, delivery and performance by Lessee of this Lease and of the other documents, instruments and
agreements provided for herein. Lessee is not a “foreign limited liability company”, “foreign corporation”, “foreign partnership”, “foreign trust” or “foreign
estate”, as those terms are defined in the Code and the regulations promulgated thereunder. Lessee’s United States tax identification number is correctly set
forth on the signature page of this Lease. The person who has executed this Lease on behalf of Lessee is duly authorized to do so. The address of Lessee
stated in Section 24 is the current principal place of business and principal executive office of Lessee, and Lessee will provide Lessor with written notice of
any change of location of its principal place of business or principal executive office within ten (10) days thereof.

 B. Enforceability. This Lease constitutes the legal, valid and binding obligation of Lessee, enforceable against Lessee in accordance with its terms.
 C. Litigation. There are no suits, actions, proceedings or investigations pending or, to the best of Lessee’s knowledge, threatened against or involving

the Property; nor are there any suits, actions, proceedings or investigations pending or, to the best of Lessee’s knowledge, threatened against or involving
Lessee before any arbitrator or Governmental Authority which could reasonably have a Material Adverse Effect.
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D. Absence of Breaches or Defaults. Lessee is not in material default beyond any applicable grace period under any document, instrument or
agreement relating to the Property which could reasonably result in a Material Adverse Effect. The authorization, execution, delivery and performance of
this Lease and the documents, instruments and agreements provided for herein will not result in any breach of or default under any document, instrument or
agreement to which the Property is subject or bound; nor will the authorization, execution, delivery and performance of this Lease and the documents,
instruments and agreements provided for herein result in any breach of or default under any document, instrument or agreement to which Lessee is a party
or by which Lessee or any of Lessee’s property is subject or bound that could reasonably result in a Material Adverse Effect.

 E. Licenses and Permits. Lessee has obtained all required licenses and permits, both governmental and private, to use and operate the Property as a
Permitted Facility and all other licenses and permits, both governmental and private, with respect to the Property which are necessary to prevent a Material
Adverse Effect.

 F. Financial Condition; Information Provided to Lessor. The financial statements, all financial data and all other documents and information
heretofore delivered to Lessor by or with respect to Lessee and/or the Property in connection with this Lease and/or relating to Lessee and/or the Property
are true, correct and complete in all material respects, there have been no amendments thereto since the date such items were prepared or delivered to
Lessor, and no change has occurred to any such financial statements, financial data, documents and other information not disclosed in writing to Lessor,
which could reasonably result in a Material Adverse Effect.

 G. Compliance with OFAC. Lessee, and to the best of Lessee’s knowledge, each of Lessee’s Entities is not currently identified on the OFAC List, and
is not a Person with whom a citizen of the United States is prohibited from engaging in transactions by any trade embargo, economic sanction, or other
prohibition of United States law, regulation, or executive order of the President of the United States.

 H. Solvency. There is no contemplated, pending or, to the best of Lessee’s knowledge, threatened Insolvency Event or similar proceedings, whether
voluntary or involuntary, affecting Lessee. Lessee does not have unreasonably small capital to conduct its business.

 7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall be net to Lessor, so that this Lease shall yield to Lessor the Base
Annual Rental specified during the Lease Term, with all costs and obligations of every kind and nature whatsoever relating to the Property to be paid and
performed by Lessee, except as otherwise expressly provided herein.
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8. Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or the accrual of interest on the unpaid balance, all taxes and
assessments of every type or nature assessed against or imposed upon the Property or upon Lessee and specifically relating to the Property, including
without limitation, all taxes or assessments upon the Property or any part thereof and upon any personal property, trade fixtures and improvements located
on the Property, whether belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments; all taxes, charges, license fees
and or similar fees imposed by reason of the use of the Property by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the
Rental or other Monetary Obligations hereunder, the leasehold estate of either party or the activities of either party pursuant to this Lease. Notwithstanding
anything contained herein to the contrary, Lessee shall not be responsible for Lessor’s income taxes, mortgage taxes and filing expenses, franchise taxes,
value added taxes (unless in substitution of the current method of taxing the Property) or transfer taxes.

 
Within thirty (30) days after each tax and assessment payment is required by this Section to be paid, Lessee shall, upon prior written request of Lessor,

provide Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely fashion (or if not paid timely setting forth the reason
therefor). Lessee may, at its own expense, contest or cause to be contested, by appropriate legal proceedings conducted in good faith and with due diligence, any
above-described item or lien with respect thereto, including, without limitation, the amount or validity or application, in whole or in part, of any such item,
provided that (A) neither the Property nor any interest therein would be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no Event
of Default has occurred, and (C) Lessee shall promptly provide Lessor with copies of all notices received or delivered by Lessee and filings made by Lessee in
connection with such proceeding. Any abatements or credits issued related to the payments made or required to be made by the Lessee (and not paid by Lessor on
behalf of Lessee) during the Lease Term shall be paid to the Lessee, which obligation shall survive the termination of this Lease.
 9. Utilities. Lessee shall contract, in its own name, for and pay when due all charges for the connection and use of water, gas, electricity, telephone,

garbage collection, sewer use and other utility services supplied to the Property during the Lease Term, subject to Lessee’s right to contest the same in good
faith, provided neither the Property nor Lessor’s interest therein is subjected to a lien as a result thereof. Under no circumstances shall Lessor be
responsible for any interruption of any utility service.

 10. Insurance. Throughout the Lease Term, Lessee shall maintain, with respect to the Property, at its sole cost and expense, the following types and
amounts of insurance, in addition to such other insurance as Lessor may reasonably require from time to time:

 A. Insurance against loss or damage to real property under an “all risk” insurance policy, which shall include loss by fire, lightning, terrorism (to the
extent that terrorism coverage is available at commercially reasonable rates), ordinance or law (if the Property is legally non-conforming), and other risks
normally included in the standard ISO special form (which shall include flood insurance if the Property is located within a
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flood hazard area and which shall include earthquake insurance if the Property is located in an area where earthquake insurance is customarily maintained
for similar commercial properties). Such insurance shall include replacement cost coverage in an amount not less than 100% of the full insurable
replacement cost (after application of any deductibles) determined from time to time at Lessor’s request but not more frequently than once in any 24-month
period, and not be subject to a co-insurance clause. Such insurance shall contain an extended period of indemnity endorsement which provides that after the
physical loss to the Property has been repaired, the continued loss of income shall be insured until such income either returns to the same level as it was
prior to the loss, or the expiration of thirty (30) days from the date the Property is repaired or replaced and operations are resumed, whichever first occurs,
and notwithstanding that the policy may expire prior to the end of such period.

 B. Comprehensive general liability insurance, including products and completed operation liability, covering Lessor and Lessee against bodily injury
liability, property damage liability and personal and advertising injury including without limitation any liability arising out of the ownership, maintenance,
repair, conditions or operation of the Property or adjoining ways, streets, parking lots or sidewalks, if any. Such insurance policy or policies shall contain a
broad form contractual liability endorsement under which the insurer agrees to insure Lessee’s obligations under Section 15 hereof to the extent insurable,
and a “severability of interest” clause or endorsement. Policy limits shall be in amounts of not less than $1,000,000 per occurrence for bodily injury and
property damage, and $5,000,000 in the aggregate; plus umbrella coverage in an amount not less than $50,000,000 or such greater amount which is in
accordance with Lessee’s then current liability policy.

 C. Workers’ compensation insurance in the statutorily mandated limits covering all persons employed by Lessee on the Property in connection with
any work done on or about any of the Property for which claims for death or bodily injury could be asserted against Lessor, Lessee or the Property.

 D. Rental value insurance, equal to 100% of the Base Annual Rental (as may adjusted hereunder) for a period of not less than eighteen (18) months;
which insurance shall be carved out of Lessee’s business interruption coverage for a separate rental value insurance payable to Lessor, or if rental value
insurance is included in Lessee’s business interruption coverage, the insurer shall provide priority payment to any rent obligations, and such obligations
shall be paid directly to Lessor. Such insurance is to follow the form of real property “all risk” coverage and is not to contain a co-insurance clause.

 E. Comprehensive Boiler & Machinery Insurance against loss or damage from explosion of any steam or pressure boilers or similar apparatus, if any,
located in or about the Property and in an amount equal to the lesser of 25% of the 100% replacement cost of the Property or $5,000,000.00.

 F. Such additional and/or other insurance and in such amounts as at the time are customarily carried by prudent owners or tenants with respect to
improvements similar in character, location and use and occupancy to the Property.
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G. The deductibles under the insurance policies required hereunder shall not exceed (i) $10,000 with respect to boiler and machinery coverage,
(ii) $100,000 with respect to flood and earthquake coverage, (iii) $25,000 with respect to all other perils under property or “all-risk” coverage, and
(iv) $100,000 with respect to general liability coverage; or such other amounts as may be commercially reasonable for similarly situated buildings and
properties.

 
All insurance policies shall:

 (i) Provide (1) for a waiver of subrogation by the insurer as to claims against Lessor, its employees and agents, (2) that the insurer shall not
deny a claim against the Lessor and that such insurance cannot be unreasonably cancelled, invalidated or suspended on account of the conduct of
Lessee, its officers, directors, employees or agents, or anyone acting for Lessee or any subtenant or other occupant of the Property, and (3) that any
losses otherwise payable thereunder shall be payable notwithstanding any act or omission of Lessor or Lessee which might, absent such provision,
result in a forfeiture of all or a part of such insurance payment;

 (ii) Be primary and provide that any “other insurance” clause in the insurance policy shall exclude any policies of insurance maintained by
Lessor and the insurance policy shall not be brought into contribution with insurance maintained by Lessor;

 (iii) Contain a standard non-contributory mortgagee clause or endorsement in favor of any lender designated by Lessor;
 (iv) Provide that the policy of insurance shall not be terminated, cancelled or amended without at least ten (10) days’ prior written notice for

non-payment of premium and thirty (30) days’ notice for all other reasons to Lessor and to any lender covered by any standard mortgagee clause or
endorsement;

 (v) Provide that the insurer shall not have the option to restore the Property if Lessor elects to terminate this Lease in accordance with the terms
hereof;

 (vi) Be in amounts sufficient at all times to satisfy any coinsurance requirements thereof;
 (vii) Except for workers’ compensation insurance referred to in Section 10.C above, name Lessor and any Lessor Affiliate or lender requested

by Lessor, as an “additional insured” with respect to general liability insurance, and as an “additional named insured” with respect to real property
and “loss payee” with respect to all real property and rent value insurance, as appropriate and as their interests may appear;

 (viii) Be evidenced by delivery to Lessor and any lender designated by Lessor of an Acord 27 for property coverage (or any other form
reasonably
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requested by Lessor) and an Acord Form 25 for liability, workers’ compensation and umbrella coverage (or any other form reasonably requested by
Lessor); provided that in the event that either such form is no longer available, such evidence of insurance shall be in a form reasonably satisfactory
to Lessor and any lender designated by Lessor; and

 (ix) Be issued by insurance companies licensed to do business in the state where the Property is located and which are rated A-:VIII or better
by Best’s Insurance Guide or are otherwise approved by Lessor.

 
It is expressly understood and agreed that (I) if any insurance required hereunder, or any part thereof, shall expire, be withdrawn, become void by breach of

any condition thereof by Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of any insurer, Lessee shall immediately
obtain new or additional insurance reasonably satisfactory to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease; and (III) Lessee shall procure policies for all insurance for
periods of not less than one year and shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon Lessor’s request, duplicate
originals of insurance policies evidencing that insurance satisfying the requirements of this Lease is in effect at all times.
 

Lessee shall pay as they become due all premiums for the insurance required by this Section 10. In the event that Lessee fails to comply with any of the
foregoing requirements of this Section 10 within ten (10) days of the giving of written notice by Lessor to Lessee, Lessor shall be entitled to procure such
insurance. Any sums expended by Lessor in procuring such insurance shall be Additional Rent and shall be repaid by Lessee, together with interest thereon at the
Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately upon written demand therefor by Lessor.
 

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee is required to obtain pursuant to this Section 10 may be carried
under a “blanket” or “umbrella” policy or policies covering other properties or liabilities of Lessee provided that such “blanket” or “umbrella” policy or policies
otherwise comply with the provisions of this Section 10.
 11. Tax and Insurance Impound. Upon the occurrence of each Event of Default, in addition to any other remedies, Lessor may require Lessee to

pay to Lessor sums which will provide an impound account (which shall not be deemed a trust fund) for paying up to and only up to the next one year of
taxes, assessments and/or insurance premiums. Upon such requirement, Lessor will estimate the amounts needed for such purposes and will notify Lessee
to pay the same to Lessor in equal monthly installments, as nearly as practicable, in addition to all other Monetary Obligations due under this Lease. Should
additional funds be required at any time, Lessee shall pay the same to Lessor within ten (10) days after Lessee’s receipt of Lessor’s invoice and
substantiating documentation with respect thereto. While such impound provision is in effect, Lessee shall advise Lessor of all taxes and insurance bills
which are due and shall cooperate fully with Lessor in assuring that the same are paid. Lessor may deposit all impounded funds in accounts insured by any
federal or state agency and may commingle such funds with
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other funds and accounts of Lessor. Interest or other gains from such funds, if any, shall be the sole property of Lessee. In the event of any Event of Default
by Lessee, Lessor may apply all impounded funds against any sums due from Lessee to Lessor. Lessor shall give to Lessee an annual accounting showing
all credits and debits to and from such impounded funds received from Lessee and any amounts in excess of the actual charges paid (or in excess of
amounts due from Lessee to Lessor) shall be refunded or credited to the next Rental payments under the Lease.

 
12. Compliance With Laws, Restrictions, Covenants and Encumbrances.

 A. Compliance. Lessee’s use and occupation of the Property, and the condition thereof, shall, at Lessee’s sole cost and expense, comply with all
Legal Requirements and all restrictions, covenants and encumbrances of record with respect to the Property consented to by Lessee or mandated by a
Governmental Authority or utility company (to the extent the consent of Lessor or Lessee is not required by the Governmental Authority or utility
company), in any event, the failure with which to comply could reasonably result in a Material Adverse Effect.

 B. ADA. Without limiting the generality of the other provisions of this Section, Lessee agrees that it shall be responsible for complying in all respects
with the Americans with Disabilities Act of 1990, as such act may be amended from time to time, and all regulations promulgated thereunder (collectively,
the “ADA”), as it affects the Property. Lessee agrees that it will defend, indemnify and hold harmless the Indemnified Parties from and against any and all
Losses caused by, incurred or resulting from Lessee’s failure to comply with its obligations under this Section.

 
C. Environmental.

 (i) Representations and Warranties. Lessee represents and warrants to Lessor, which representations and warranties shall survive the execution
and delivery of this Lease, as follows:

 (1) Except as set forth on Exhibit D attached hereto: neither the Property nor the Lessee with respect to the Property are in violation of
or subject to any pending or, to the best of Lessee’s knowledge, threatened investigation or inquiry by any Governmental Authority or to any
remedial obligations under any Environmental Laws, nor has Lessee received any written notice or other communication from any
Governmental Authority or any other Person (who, in the reasonable judgment of Lessee, is credible on the topic of the subject
communication) with respect to the Property relating to (I) Hazardous Materials or Remediation thereof; (II) possible liability of any Person
pursuant to any Environmental Law; (III) other environmental conditions; or (IV) any actual or potential administrative or judicial
proceedings in connection with any of the foregoing.
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(2) Except to the extent set forth on Exhibit D attached hereto, and to the best of Lessee’s knowledge: (I) all uses and operations on or
of the Property, whether by Lessee or any other Person, are and have been in compliance with all Environmental Laws and environmental
permits issued pursuant thereto; (II) there have been no Releases in, on, under or from any of the Property, or from other property migrating
toward any of the Property, except in Permitted Amounts; (III) there are no Hazardous Materials in, on, or under any of the Property, except
in Permitted Amounts; (IV) the Property is free and clear of all liens and other encumbrances imposed pursuant to any Environmental Law
(the “Environmental Liens”); and (V) Lessee has not allowed any other tenant or other user of the Property to do any act that materially
increased the dangers to human health or the environment, posed an unreasonable risk of harm to any Person (whether on or off the
Property), impaired the value of the Property in any material respect, constituted a public or private nuisance, constituted waste, or violated
any covenant, condition, agreement or easement applicable to the Property which violation could reasonably result in a Material Adverse
Effect.

     (ii) Covenants.
 (1) Lessee covenants to Lessor during the Lease Term, subject to the limitations of subsection (2) below, as follows:
 (I) The Property and Lessee (with respect to the Property) shall not be: (a) in violation of any Remediation required by any

Governmental Authority or (b) subject to any Remediation obligations under any Environmental Laws.
 (II) All uses and operations on or of the Property, whether by Lessee or any other Person, shall be in compliance with all

Environmental Laws and permits issued pursuant thereto.
 (III) There shall be no Releases in, on, under or from the Property, except in Permitted Amounts.
 (IV) There shall be no Hazardous Materials in, on or under the Property, except in Permitted Amounts.
 (V) Lessee shall keep the Property or cause the Property to be kept free and clear of all Environmental Liens, whether due to any

act or omission of Lessee or any other Person.
 (VI) Lessee shall not do or allow any other tenant or other user of the Property to do any act that (a) materially increases the

dangers to human health or the environment, (b) poses an unreasonable risk of harm to any Person (whether on or off any of the
Property), (c) could reasonably have a Material Adverse Effect,
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(d) is contrary to any material requirement set forth in the insurance policies maintained by Lessee, (e) constitutes a public or private
nuisance or constitutes waste, or (f) violates any covenant, condition, agreement or easement applicable to the Property.

 (2) Notwithstanding any provision of this Lease to the contrary, Lessee shall not be deemed to be in violation of subsections (I) through
(VI) above, and an Event of Default shall not be deemed to have occurred as a result of the failure of Lessee to satisfy any one or more of the
covenants set forth in subsections (I) through (VI) above, provided that Lessee shall be in compliance (or in the process of becoming in
compliance, including availing itself of its right under any Environmental Law or applicable Law to dispute in good faith such requirements
or the applicability of such requirements) with the requirements of any Governmental Authority with respect to the Remediation of any
Release at the Property.

 (iii) Notification Requirements. Lessee shall immediately notify Lessor in writing upon Lessee obtaining actual knowledge of (1) any Releases
or Threatened Releases in, on, under or from the Property other than in Permitted Amounts, or migrating towards the Property; (2) any non-
compliance with any Environmental Laws related in any way to the Property; (3) any actual or potential Environmental Lien on the Property; (4) any
required or proposed Remediation of environmental conditions relating to the Property required by applicable Governmental Authorities; and (5) any
written or oral notice or other communication which Lessee becomes aware from any source whatsoever (including but not limited to a
Governmental Authority) relating in any way to Hazardous Materials or Remediation thereof at or on the Property, other than in Permitted Amounts,
possible liability of any Person relating to the Property pursuant to any Environmental Law, other environmental conditions in connection with the
Property, or any actual or potential administrative or judicial proceedings in connection with anything referred to in this Section.

 (iv) Remediation. Lessee shall, at its sole cost and expense, and without limiting any other provision of this Lease, effectuate any Remediation
required by any Governmental Authority of any condition (including, but not limited to, a Release except for Permitted Amounts) in, on, under or
from the Property (regardless of the sources) and take any other reasonable action deemed necessary by any Governmental Authority for protection
of human health or the environment. Should Lessee fail to undertake such Remediation in accordance with the preceding sentence (after exhausting
all available due process objections and legal proceedings, provided that Lessee takes all necessary precautions during such proceedings to prevent
the Property and the rights of Lessor from being in immediate jeopardy), Lessor, after written notice to Lessee and Lessee’s failure to immediately
undertake such Remediation, shall be permitted to complete such Remediation, and all reasonable Costs incurred in connection therewith shall be
paid by Lessee.
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(v) Indemnification. Lessee shall, at its sole cost and expense, protect, defend, indemnify, release and hold harmless each of the Indemnified
Parties from and against any and all Losses, including, but not limited to, all Costs of Remediation (whether or not performed voluntarily), arising
out of or in any way relating to any Environmental Laws, Hazardous Materials or other environmental matters concerning the Property. It is
expressly understood and agreed that Lessee’s obligations under this Section shall survive the expiration or earlier termination of this Lease for any
reason relative to occurrences prior to the termination or expiration of this Lease. Notwithstanding anything contained herein to the contrary, in the
event Lessee performs any remediation pertaining to a Release(s) not caused by Lessee, then in such event Lessee shall have the right and benefit of
(and the right to assert) any remedies available to Lessor, which rights and benefits shall survive the expiration or termination of this Lease.

 D. Encumbrances. Except with respect to any mortgage recorded against the Property by Lessor, Lessee shall comply with and perform all
obligations of Lessor under all easements, declarations, covenants, restrictions and other items of record (i) encumbering the Property existing as of the
Effective Date, (ii) consented to by Lessee or (iii) mandated by a Governmental Authority or utility company (to the extent the consent of Lessor or Lessee
is not required by the Governmental Authority or utility company).

 13. Condition of Property; Maintenance. Lessee hereby accepts the Property “AS IS” and “WHERE IS” with no representation or warranty of
Lessor as to the condition thereof. Lessee shall, at its sole cost and expense, be responsible for (a) keeping all of the building, structures and improvements
erected on the Property in good order and repair, (b) repairing or reconstructing damage or destruction to any building, structures or improvements erected
on the Property from acts of God or any other catastrophes, and (c) making all necessary structural, non-structural, exterior and interior repairs and
replacements to any building, structures or improvements erected on the Property, subject, however, in all of the above, to the provisions of Section 18
hereof and reasonable wear and tear.

 14. Waste; Alterations and Improvements. Lessee shall not commit actual or constructive waste upon the Property. During the Lease Term, Lessee
shall not undertake any structural alteration to the Property individually costing $1,500,000.00 or more without the prior written consent of Lessor, which
consent shall not be unreasonably withheld, conditioned or delayed, but may be conditioned on Lessor’s lender’s approval. Lessee may undertake
nonstructural alterations, regardless of amount, and structural alterations individually costing less than $1,500,000.00. If Lessor’s consent is required
hereunder and Lessor consents to the making of any such alterations, the same shall be made by Lessee at Lessee’s sole expense by a licensed contractor
and according to plans and specifications approved by Lessor and subject to such other conditions as Lessor shall reasonably require. Any work at any time
commenced by Lessee on the Property shall be prosecuted diligently to completion, shall be of good workmanship and materials and shall comply fully
with all the terms of this Lease. Upon completion of any alterations individually costing $500,000.00 or more, Lessee shall promptly provide Lessor with
evidence of full payment to all laborers and materialmen
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contributing to the alterations. Additionally, upon completion of any alterations, Lessee shall promptly provide Lessor with (A) an architect’s certificate
certifying the alterations to have been completed in conformity with the plans and specifications (if the alterations are of such a nature as would require the
issuance of such a certificate from the architect), (B) a certificate of occupancy (if the alterations are of such a nature as would require the issuance of a
certificate of occupancy), and (C) any other documents or information reasonably requested by Lessor. Lessee shall execute and file or record, as
appropriate, a “Notice of Non-Responsibility,” or any equivalent notice permitted under applicable law in the state where the Property is located. Any
addition to or alteration of the Property not constituting Lessee’s Personalty shall be deemed a part of the Property and belong to Lessor, and Lessee shall
execute and deliver to Lessor such instruments as Lessor may require to evidence the ownership by Lessor of such addition or alteration.

 15. Indemnification. Lessee agrees to use and occupy the Property at its own risk and hereby releases Lessor and Lessor’s agents and employees
from all claims for any damage or injury to the full extent permitted by law. Lessee agrees that any employee or agent to whom the Property or any part
thereof shall be entrusted by or on behalf of Lessee shall be acting as Lessee’s agent with respect to the Property or any part thereof, and the Indemnified
Parties shall not be liable for any loss of or damage to the Property or any part thereof. Lessee shall indemnify, protect, defend and hold harmless each of
the Indemnified Parties from and against any and all Losses caused by, incurred or resulting from Lessee’s use and occupancy of the Property, whether
relating to its original design or construction, latent defects, alteration, maintenance, use by Lessee or any Person thereon, supervision or otherwise, or from
any breach of, default under, or failure to perform, any term or provision of this Lease by Lessee, its officers, employees, agents or other Persons. The
foregoing however shall not include Losses incurred by Lessee as a result of the gross negligence or willful misconduct of Lessor, its agents, employees or
contractors or Indemnified Parties. It is expressly understood and agreed that Lessee’s obligations under this Section shall survive the expiration or earlier
termination of this Lease for any reason.

 16. Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary Obligations herein provided and shall keep and perform all of the
terms, covenants and conditions on its part herein contained, after the expiration of any applicable grace, notice or cure period provided under this Lease,
Lessee shall have the right to the peaceful and quiet occupancy of the Property.

 17. Inspection. Lessor and its authorized representatives shall have the right, at all reasonable times and upon giving reasonable prior notice of no
less than two (2) business days (except in the event of an emergency, in which case no prior notice shall be required), to enter the Property or any part
thereof to inspect the same. Lessee hereby waives any claim for damages for any injury or inconvenience to or interference with Lessee’s business, any loss
of occupancy or quiet enjoyment of the Property and any other loss occasioned by such entry, but, subject to Section 37, excluding damages arising as a
result of the negligence or intentional misconduct of Lessor.
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18. Condemnation and Casualty.
 A. Notification.
 (i) Lessee shall promptly give Lessor and any mortgagee (if required by the terms of any applicable mortgage or deed of trust and Lessee has

received notice thereof) written notice of (i) any Condemnation of any of the Property, (ii) the commencement of any proceedings or negotiations
which could reasonably result in a Condemnation of the Property, and (iii) any Casualty to the Property or any part thereof where the damages are in
excess of $25,000. Such notice shall provide a general description of the nature and extent of such Condemnation, proceedings, negotiations or
Casualty, and shall include copies of any documents or notices received in connection therewith. Thereafter, Lessee shall promptly send Lessor
copies of all notices, correspondence and pleadings relating to any such Condemnation, proceedings, negotiations or Casualty.

 (ii) If it is so notified (by a party other than Lessee), Lessor shall promptly give Lessee written notice of (i) any Condemnation of any of the
Property, and (ii) the commencement of any proceedings or negotiations which could reasonably result in a Condemnation of the Property. Such
notice shall provide a general description of the nature and extent of such Condemnation, proceedings, or negotiations, and shall include copies of
any documents or notices received in connection therewith. Thereafter, Lessor shall promptly send Lessee copies of all notices, correspondence and
pleadings relating to any such Condemnation, proceedings or negotiations.

 B. Partial Condemnation or Casualty. Except as otherwise provided in Section 18.C, in the event of a Condemnation that is not a Total
Condemnation for which the Lessee has exercised its termination right under Section 18.C (“Partial Condemnation”), or a Casualty that is not a Total
Casualty for which the Lessee has exercised its termination right under Section 18.C (a “Partial Casualty”), all Net Awards shall be paid to Lessor subject
to the provisions hereinafter with regard to the same, and this Lease shall continue in full force and effect on the following terms: all Rental and other
Monetary Obligations due under this Lease shall continue unabated (except to the extent Lessor has received compensation for any lost Rental or Monetary
Obligations under any Net Award ); and, after determination of the Net Award, Lessee shall promptly commence and diligently prosecute restoration of the
Property (which for purposes hereof shall include, without limitation, permanent restoration, replacement and or repair) to the same condition, as nearly as
practicable, as prior to such Partial Condemnation or Partial Casualty. Notwithstanding the forgoing, Lessee shall commence and diligently complete all
temporary repairs necessary for the protection of the Property promptly after the event of Partial Condemnation or Partial Casualty. As the restoration of
the Property progresses, upon the written request of Lessee (accompanied by evidence reasonably satisfactory to Lessor that such amount has been paid or
is due and payable and is properly part of such costs and that Lessee has complied with the terms of Section 14 in connection with the restoration), Lessor
shall promptly pay the Lessee the requested amounts; however, Lessor shall not be required to pay and or reimburse Lessee in
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connection with such restoration an aggregate amount exceeding the amount of any Net Award received by Lessor with respect to such Partial
Condemnation or Partial Casualty. Prior to the disbursement of any portion of the Net Award with respect to a Partial Casualty, Lessee shall provide
evidence reasonably satisfactory to Lessor of the payment of restoration expenses by Lessee up to the amount of the insurance deductible applicable to such
Partial Casualty. With respect to a Partial Casualty, Lessee shall be paid, after completion, any portion of the Net Award that is in excess of the applicable
deductible, and Lessee shall bear all additional Costs of such restoration in excess of the Net Award. In the event any portion of the building of which the
Property forms a part is taken under a Partial Condemnation, notwithstanding anything herein to the contrary, the Base Annual Rental shall be reduced to
reasonably reflect the loss of building space with due regard to the amount and nature of the space so taken. With respect to a Partial Condemnation, Lessor
shall be entitled to keep any portion of the Net Award which may be in excess of the cost of restoration, and Lessee shall bear all additional Costs of such
restoration in excess of the Net Award.

 C. Total Condemnation and Total Casualty. In the event of (a) a Condemnation of all or a portion of the Property that results in Lessee making a
good faith determination that the restoration and continued use of the remainder of the Property as a Permitted Facility would be uneconomic or unsuitable
for the continued use and occupancy of Lessee’s business, or (b) a Major Condemnation (collectively, a “Total Condemnation”), or in the event of (y) a
Casualty of all or a portion of the Property, in either event that results in Lessee making a good faith determination that the restoration and continued use of
the Property as a Permitted Facility would be uneconomic or unsuitable for the continued use and occupancy of Lessee’s business or (z) a Major Casualty
(collectively, a “Total Casualty”), then, in such event:

 (i) Option To Terminate. Lessee shall have the right to terminate this Lease by written notice (the “Termination Notice”) given to Lessor at any
time within one hundred eighty (180) days after the Total Condemnation or Total Casualty, as applicable. The Termination Notice must: (1) specify a
date on which this Lease shall terminate, which date shall be (a) not earlier than the effective date of the Total Condemnation or one hundred twenty
(120) days after delivery of such notice, whichever occurs first, and (b) not later than one hundred fifty (150) days after the delivery of such notice
(the “Early Termination Date”); (2) contain a certificate executed by an officer of Lessee which (I) describes the Total Condemnation or Total
Casualty, (II) represents and warrants that either all of the Property has been taken, damaged or destroyed, or that a portion of the Property has been
taken, damaged or destroyed, and Lessee has determined in good faith that the restoration and continued use of the remainder of the Property as a
Permitted Facility would be uneconomic or unsuitable for the continued use and occupancy of Lessee’s business, and (III) describes the conditions
giving rise to a Major Condemnation or Major Casualty, if applicable;

 (ii) Termination. On or before the Early Termination Date, Lessee shall vacate and surrender the Property, in accordance with the provisions of
this Lease, and all obligations of either party hereunder shall cease as of the Early
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Termination Date; provided, however, (a) obligations of either party under any indemnification provisions of this Lease, (b) Lessee’s obligations to
pay Rental and all other Monetary Obligations accruing under this Lease prior to the date of termination (whether payable to Lessor or a third party
and except to the extent Lessor has received compensation for any lost Rental or Monetary Obligations under any Net Award) and (c) any funds or
payments due from one party to the other accruing under this Lease prior to the date of termination, shall survive such termination. Subject to the
foregoing, Lessor may retain all Net Awards related to the Total Condemnation or Total Casualty for the Property, and Lessee shall immediately pay
Lessor an amount equal to the insurance deductible applicable to the Property in connection with any Total Casualty; provided, however,
notwithstanding anything contained in this Lease to the contrary, any monies paid by Lessee for Rent or other Monetary Obligations or with respect
to any restoration that are covered and/or otherwise included as part of the Net Award shall be paid or reimbursed to Lessee.

 (iii) Awards. In the event Lessee terminates this Lease in accordance with this Section 18.C and subject to the provisions of Section 18, Lessor
shall be entitled to receive the entire Net Award in connection therewith without deduction for any estate vested in Lessee by this Lease, and Lessee
hereby expressly assigns to Lessor all of its right, title and interest in and to every such Net Award and agrees that Lessee shall not be entitled to any
Net Award or other payment for the value of Lessee’s leasehold interest in this Lease. Notwithstanding the forgoing, Lessee shall be entitled to claim
and receive any award or payment from the condemning authority expressly granted for the taking of the Lessee’s Personalty, any insurance
proceeds with respect to the Lessee’s Personalty, any awards or proceeds covering the interruption of Lessee’s business, rent payments (to the extent
paid by Lessee to Lessor for the period from and after the Condemnation or Casualty), “good will”, depreciation or injury to and cost of removal of
stock-in-trade, equipment, furniture, fixtures, furnishings and moving expenses, but only if such award or payment does not adversely affect or
interfere with the prosecution of Lessor’s claim for the Total Condemnation or Total Casualty or otherwise reduce the amount recoverable by Lessor
for the Total Condemnation or Total Casualty.

 D. Insurance. Any loss under any property damage insurance required to be maintained by Lessee covering the Property shall be adjusted by Lessor
and Lessee. Any award relating to a Total Condemnation or a Partial Condemnation shall be adjusted by Lessor and Lessee or, at Lessor’s election, Lessee.
Notwithstanding the foregoing or any other provisions of this Section 18 to the contrary, if, at the time of any Condemnation or any Casualty or, at any time
thereafter, an Event of Default shall have occurred and be continuing, Lessor is hereby authorized and empowered but shall not be obligated, in the name
and on behalf of Lessee, to file and prosecute Lessee’s claim, if any, for a Net Award on account of such Condemnation or such Casualty and to collect
such Net Award and apply the same to the curing of such Event of Default and any other then existing Event of Default under this Lease and/or to the
payment of any amounts owed by Lessee to Lessor under this Lease, in such order, priority and proportions as Lessor, in its discretion shall deem proper,
with any balance to be paid to Lessee.
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E. Lessee Obligation in Event of Casualty. During all periods of time following a Casualty, Lessee shall take reasonable steps to ensure that the
Property is secure and does not pose any risk of harm to any adjoining property and Persons (including owners or occupants of such adjoining property)
and shall be entitled to reimbursement for the same out of the Net Award to the extent provided in, and in accordance with the provisions of, this
Section 18.

 F. Net Awards. All Net Awards shall be held by Lessor in accordance with any mortgage on the Property. In the event that Lessor has not encumbered
the Property with a mortgage and to the extent any Net Awards are to be made available to Lessee under this Section 18, the Net Awards shall be held by
Lessor in trust.

 19. Fair Market Rent. With respect to the determination of fair market rent, if the parties are unable to agree upon the fair market rent, then an
independent MAI appraiser selected by agreement of the parties within ten (10) days of said request shall prepare an appraisal of the fair market rent of the
Property, including any additions or renovations thereto. In determining the fair market rent of the Property, the appraiser shall consider rentals received in
the general market area in which the Property is located for similar buildings of comparable characteristics, including, but not limited to, comparable lease
terms, age, condition and classification. If within ten (10) business days after being notified of the results of such appraisal, Lessee elects to reject that
appraisal, then each of the parties shall name an additional independent MAI appraiser within ten (10) days after Lessee’s rejection (failing which the right
to do so shall be waived). In the event the appraisers so named together with the originally named appraiser are unable to agree on the fair market rent of
the Property, within twenty (20) days, then the determination of said fair market rent shall be the amount agreed upon by the majority of said appraisers and
reported to the parties within ten (10) days thereafter. In the event the parties are unable to select the appraiser in the first instance, each shall select one
appraiser within ten (10) days after the period for having agreed, and those two appraisers shall select a third appraiser (in absence of agreement as to the
selection of said third independent appraiser, such selection shall be made by a mediation process reasonably agreed upon by the parties or in absence of
the same, by a court of competent jurisdiction). Lessee shall pay all costs and expenses incurred by Lessee and Lessor in connection with the determination
of fair market rent under this Section 19.

 20. Default, Conditional Limitations, Remedies and Measure of Damages.
 A. Each of the following shall be an event of default by Lessee under this Lease (each, an “Event of Default”):
 (i) if any representation or warranty of Lessee set forth in this Lease is false in any material respect that could reasonably result in a Material

Adverse Effect;
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(ii) (a) if any Base Monthly Rental due under this Lease is not paid when due and such failure continues for two (2) business days after written
notice of such failure from Lessor; provided, however, Lessor shall only be obligated to provide such written notice and the two (2) business day
cure period shall only be available once every twelve (12) month period; and

       (b) if any Monetary Obligation, other than Base Monthly Rental, due under this Lease is not paid when due and such failure continues for
thirty (30) days after written notice of such failure from Lessor; provided, however, Lessor shall only be obligated to provide such written notice and
the thirty (30) day cure period shall only be available once every twelve (12) month period;

 (iii) if there is an Insolvency Event;
 (iv) if Lessee vacates or abandons the Property;
 (v) if Lessee fails to observe or perform any of the other covenants, conditions or obligations of Lessee in this Lease; provided, however, if any

such failure does not involve the payment of any Monetary Obligation, does not place any rights or property of Lessor in immediate jeopardy, and is
within the reasonable power of Lessee to cure, then such failure shall not constitute an Event of Default hereunder, unless and until Lessor shall have
given Lessee notice thereof and a period of sixty (60) days shall have elapsed, during which period Lessee may correct or cure such failure, upon
failure of which an Event of Default shall be deemed to have occurred hereunder without further notice or demand of any kind being required;
provided however, if such failure cannot reasonably be cured within such sixty (60) day period, and Lessee is diligently pursuing a cure of such
failure, then Lessee shall have a reasonable period to cure such failure beyond such sixty (60) day period, provided Lessee has commenced to cure
the same and is thereafter diligently pursuing the curing of the same. If Lessee shall fail to correct or cure such failure within a reasonable time, as
determined by Lessor in its reasonable discretion, an Event of Default shall be deemed to have occurred hereunder upon five (5) days prior written
notice to Lessee from Lessor without further notice or demand of any kind being required;

 (vi) if a final, nonappealable judgment is rendered by a court against Lessee that could reasonably have a Material Adverse Effect and is not
discharged or provision made for such discharge within ninety (90) days from the date of entry thereof;

 (vii) if Lessee shall be liquidated or dissolved or shall begin proceedings towards its liquidation or dissolution; or
 (viii) if the estate or interest of Lessee in the Property shall be levied upon or attached in any proceeding and such estate or interest is about to

be sold or transferred or such process shall not be vacated or discharged within ninety (90) days after it is made.
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B. Upon the occurrence of an Event of Default, with or without notice or demand, except as otherwise expressly provided herein or such other notice
as may be required by statute and cannot be waived by Lessee, Lessor, following five (5) business days written notice of its intention to do so (during
which time Lessee may cure the Event of Default), shall be entitled to exercise, at its option, concurrently, successively, or in any combination, all remedies
available at law or in equity, including without limitation, any one or more of the following:

 (i) To terminate this Lease, whereupon Lessee’s right to possession of the Property shall cease and this Lease, except as to Lessee’s liability to
the extent provided herein, shall be terminated.

 (ii) To the extent not prohibited by and in conformance with applicable Law, to reenter and take possession of the Property (or any part thereof)
and, to the extent permissible, all franchises, licenses, area development agreements, permits and other rights or privileges of Lessee pertaining to the
use and operation of the Property, and to expel Lessee and those claiming under or through Lessee, without being deemed guilty in any manner of
trespass or becoming liable for any loss or damage resulting therefrom, without resort to legal or judicial process, procedure or action. No notice
from Lessor hereunder or under a forcible entry and detainer statute or similar law shall constitute an election by Lessor to terminate this Lease
unless such notice specifically so states. If Lessee shall, after default, voluntarily give up possession of the Property to Lessor, deliver to Lessor or its
agents the keys to the Property, or both, such actions shall be deemed to be in compliance with Lessor’s rights and the acceptance thereof by Lessor
or its agents shall not be deemed to constitute a termination of the Lease. Lessor reserves the right following any reentry and/or reletting to exercise
its right to terminate this Lease by giving Lessee written notice thereof, in which event this Lease will terminate.

 (iii) To bring an action against Lessee for any damages sustained by Lessor or any equitable relief available to Lessor.
 (iv) To relet the Property or any part thereof for such term or terms (including a term which extends beyond the original Lease Term), at such

rentals and upon such other terms as Lessor, in its sole discretion, may determine, with all proceeds received from such reletting being applied to the
Rental and other Monetary Obligations due from Lessee in such order as Lessor may, in it sole discretion, determine, which other Monetary
Obligations include, without limitation, all repossession costs, brokerage commissions, attorneys’ fees and expenses, alteration, remodeling and
repair costs and expenses of preparing for such reletting. Except to the extent required by applicable Law, Lessor shall have no obligation to relet the
Property or any part thereof and shall in no event be liable for refusal or failure to relet the Property or any part thereof, or, in the event of any such
reletting, for refusal or failure to collect any rent due upon such reletting, and no such refusal or failure shall operate to relieve Lessee of any liability
under this Lease or otherwise to affect any such liability. Lessor reserves
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the right following any reentry and/or reletting to exercise its right to terminate this Lease by giving Lessee written notice thereof, in which event
this Lease will terminate as specified in said notice.

 (v) To accelerate and recover from Lessee all Rental and other Monetary Obligations due and owing and scheduled to become due and owing
under this Lease both before and after the date of such breach for the entire original scheduled Lease Term, unless sooner terminated by Lessor.

 (vi) To recover from Lessee all Losses paid or incurred by Lessor as a result of such breach, regardless of whether or not legal proceedings are
actually commenced.

 (vii) To immediately or at any time thereafter, and with or without notice, at Lessor’s sole option but without any obligation to do so, correct
such breach or default and charge Lessee all Costs incurred by Lessor therein. Any sum or sums so paid by Lessor, together with interest at the
Default Rate, shall be deemed to be Additional Rental hereunder and shall be immediately due from Lessee to Lessor. Any such acts by Lessor in
correcting Lessee’s breaches or defaults hereunder shall not be deemed to cure said breaches or defaults or constitute any waiver of Lessor’s right to
exercise any or all remedies set forth herein.

 (viii) To immediately or at any time thereafter, and with or without notice, except as required herein, set off any money of Lessee held by
Lessor under this Lease against any sum owing by Lessee hereunder.

 (ix) To seek any equitable relief available to Lessor, including, without limitation, the right of specific performance.
 All powers and remedies given by this Section to Lessor, subject to applicable Law, shall be cumulative and not exclusive of one another or of any

other right or remedy or of any other powers and remedies available to Lessor under this Lease, by judicial proceedings or otherwise, to enforce the
performance or observance of the covenants and agreements of Lessee contained in this Lease, and no delay or omission of Lessor to exercise any right or
power accruing upon the occurrence of any Event of Default shall impair any other or subsequent Event of Default or impair any rights or remedies
consequent thereto. Every power and remedy given by this Section or by Law to Lessor may be exercised from time to time, and as often as may be
deemed expedient, by Lessor, subject at all times to Lessor’s right in its sole judgment to discontinue any work commenced by Lessor or change any course
of action undertaken by Lessor.

 21. Mortgage, Subordination and Attornment. Except as otherwise provided in this Lease, Lessor’s interest in this Lease and/or the Property shall
not be subordinate to any liens or encumbrances placed upon the Property by or resulting from any act of Lessee, and nothing herein contained shall be
construed to require such subordination by Lessor. Lessee shall keep the Property free from any liens for work
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performed, materials furnished or obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT AUTHORIZED TO PLACE OR
ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL
OR ANY PART OF THE PROPERTY OR LESSEE’S LEASEHOLD INTEREST THEREIN, AND ANY SUCH PURPORTED TRANSACTION SHALL
BE VOID.

 
Notwithstanding the foregoing, Lessee may finance furniture, fixtures, equipment and merchandise/inventory within the Property and Lessor will

subordinate and/or waive any landlord/Lessor lien to the same from time to time, provided the lender with respect to such financing agrees to remove the same
within a commercially reasonable time after notice following the early termination of this Lease following an Event of Default. Lessor further covenants and
agrees to execute and deliver, upon twenty (20) days written request, an instrument (in form and substance reasonably acceptable to Lessor) evidencing or
establishing such subordinating or waiving of Lessor’s interest in the Property to the lien of any such lender as shall be reasonably requested by such lender.
 

This Lease at all times shall automatically be subordinate to the lien of any and all ground leases, mortgages and trust deeds now or hereafter placed upon
the Property by Lessor, provided that any such ground lessor, mortgagee, or trustee, as an express condition to such subordination, recognizes this Lease, and the
Lessee’s rights hereunder. Lessee covenants and agrees to execute and deliver, upon ten (10) days written request, an instrument further evidencing or establishing
such subordinating of this Lease to the lien of any or all such ground leases, mortgages or trust deeds as shall be reasonably requested by Lessor, or any present or
proposed mortgagees under trust deeds, provided that in doing so such instrument shall include provisions for the recognition and non-disturbance of this Lease
and the Lessee’s interest.
 

If any mortgagee, receiver or other secured party elects to have this Lease and the interest of Lessee hereunder be superior to any such ground lease,
mortgage or trust deed and evidences such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall be deemed superior to any
such ground lease, mortgage or trust deed, whether this Lease was executed before or after such ground lease, mortgage or trust deed and in that event such
mortgagee, receiver or other secured party shall have the same rights with respect to this Lease as if it had been executed and delivered prior to the execution and
delivery of such ground lease, mortgage or trust deed and had been assigned to such mortgagee, receiver or other secured party.
 

In the event any purchaser or assignee of any mortgagee at a foreclosure sale acquires title to the Property, or in the event that any mortgagee or any
assignee otherwise succeeds to the rights of Lessor as landlord under this Lease, Lessee shall attorn to mortgagee or such purchaser or assignee, as the case may
be (a “Successor Lessor”), and recognize the Successor Lessor as lessor under this Lease; the Successor Lessor shall recognize Lessee’s tenancy under this Lease;
and this Lease shall continue in full force and effect as a direct lease between the Successor Lessor and Lessee, provided that the Successor Lessor shall only be
liable for any obligations of the Lessor under this Lease which accrue after the date that such Successor Lessor acquires title, that such Successor Lessor shall
only be entitled to the rights of Lessor for that same period, and that the predecessor Lessor(s) shall remain liable for the period during which they owned the
Property to the extent expressly so provided herein. The foregoing provision shall be self-operative and effective without the execution of any further instruments.
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Lessee shall give written notice to any lender or mortgagee of Lessor having a recorded lien upon the Property or any part thereof of which Lessee has been
notified of any breach or default by Lessor of any of its obligations under this Lease and give such lender or mortgagee at least sixty (60) days to cure such
default before Lessee may exercise any remedy with respect thereto.
 22. Estoppel Certificate.
 A. At any time, and from time to time, Lessee shall, promptly and in no event later than ten (10) days after a request from Lessor or any lender or

mortgagee of Lessor, execute, acknowledge and deliver to Lessor or such lender or mortgagee, as the case may be, a certificate stating: (A) that Lessee has
accepted the Property; (B) that this Lease is in full force and effect and has not been modified (or if modified, setting forth all modifications), or, if this
Lease is not in full force and effect, the certificate shall so specify the reasons therefor; (C) the commencement and expiration dates of the Lease Term;
(D) the date to which the Rentals have been paid under this Lease and the amount thereof then payable; (E) whether there are then any existing defaults by
Lessor in the performance of its obligations under this Lease, and, if there are any such defaults, specifying the nature and extent thereof; (F) that no notice
has been received by Lessee of any default under this Lease which has not been cured, except as to defaults specified in the certificate; (G) the capacity of
the person executing such certificate, and that such person is duly authorized to execute the same on behalf of Lessee; (H) that neither Lessor nor any
lender or mortgagee has actual involvement in the management or control of decision making related to the operational aspects or the day-to-day operation
of the Property, including any handling or disposal of Hazardous Materials; and (I) any other information pertaining to this Lease and or the status of the
same reasonably requested by Lessor or any lender or mortgagee, as the case may be.

 B. At any time, and from time to time, Lessor shall, promptly and in no event later than twenty (20) days after a request from Lessee or any lender or
leasehold mortgagee of Lessee, execute, acknowledge and deliver to Lessee or such lender or mortgagee, as the case may be, a certificate, stating: (A) that
this Lease is in full force and effect and has not been modified (or if modified, setting forth all modifications), or, if this Lease is not in full force and effect,
the certificate shall so specify the reasons therefor; (B) the commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have
been paid under this Lease and the amount thereof then payable; (D) whether there are then any existing outstanding uncured defaults by Lessee in the
performance of its obligations under this Lease, and, if there are any such defaults, specifying the nature and extent thereof; (E) the capacity of the person
executing such certificate, and that such person is duly authorized to execute the same on behalf of Lessor; and (F) any other information pertaining to this
Lease and or the status of the same reasonably requested by Lessee or any lender or mortgagee, as the case may be.
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23. Assignment.
 A. As a material inducement to Lessor’s willingness to complete the transactions contemplated by the Lease, Lessee hereby agrees that Lessor may,

from time to time and at any time and without the consent of Lessee, engage in all or any combination of the following, or enter into agreements in
connection with any of the following or in accordance with requirements that may be imposed by applicable securities, tax or other Laws: (i) the sale,
assignment, grant, conveyance, transfer, financing, re-financing, purchase or re-acquisition of the Property, this Lease, Lessor’s right, title and interest in
this Lease the servicing rights with respect to any of the foregoing, or participations in any of the foregoing, or (ii) a Securitization and related transactions;
provided, however, so long as no Event of Default has occurred and is continuing at the time of sale, assignment, transfer or conveyance, Lessor agrees
that: (1) it shall not to sell, assign, transfer or otherwise convey the Property or its interest in this Lease to any one of the following entities known as of the
Effective Date as Men’s Warehouse, J.C. Penney, Federated Department Stores, Wal-Mart Stores, Inc., Charming Shops, or any parent, subsidiary, or
affiliate of any of the foregoing entities; and (2) without the prior consent of Lessee, which consent shall not be unreasonably withheld, conditioned or
delayed, Lessor agrees not to sell, assign, transfer or otherwise convey the Property or its interest in this Lease to any other entity primarily engaged in the
retail sale of men’s or women’s clothing. Without in any way limiting the foregoing, the parties acknowledge and agree that Lessor, in its sole discretion,
may assign this Lease or any interest herein to another Person (including without limitation, a taxable REIT subsidiary but subject to the limitations on
transfer or sale to a named competitor, as described above) in order to maintain Lessor’s status as a REIT. In the event of any such sale or assignment other
than a security assignment, Lessee shall attorn to such purchaser or assignee (so long as Lessor and such purchaser or assignee notify Lessee in writing of
such transfer and such purchaser or assignee expressly assumes in writing the obligations of the Lessor hereunder). At the request of Lessor, Lessee will
execute such documents confirming the sale, assignment or other transfer (and such other agreements as Lessor may reasonably request), provided that the
same do not increase the liabilities and obligations of Lessee hereunder. Lessee shall not bear any Costs in connection with any sale or transfer of any of the
Property. Lessor shall be relieved, from and after the date of such transfer or conveyance, of liability for the performance of any obligation of Lessor
contained herein, except for obligations or liabilities accrued prior to such assignment or sale.

 B. Except as otherwise provided in Section 23.C below, Lessee shall not assign, transfer, convey, pledge or mortgage this Lease or any interest
therein, whether by operation of law or otherwise without the prior written consent of Lessor, which consent will not be unreasonably withheld,
conditioned or delayed, considering such matters as the experience of any assignee, the assumption by any assignee of all of Lessee’s obligations hereunder
by undertakings enforceable by Lessor, and the transfer to or procurement of all necessary licenses and franchises to an assignee in order to continue
operating the Property for the purposes herein provided. At the time of any assignment of this Lease which is approved by Lessor or pursuant to 23.C of
this Lease, the assignee shall unconditionally and irrevocably assume all of the obligations of Lessee under this
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Lease (by written agreement in form and substance reasonably satisfactory to Lessor) from and after the date of such assignment. Such assignment of the
Property shall not relieve Lessee of its obligations respecting this Lease unless otherwise agreed to by Lessor or otherwise provided in Section 23.C of this
Lease.

 C. Notwithstanding anything contained herein to the contrary, the Lessee may, with prior notice to Lessor, sublease the Property or any part thereof to
any other party, provided no such sublease will have a term longer than the remaining term of the Lease, as it may be extended, and provided such sublease
does not, in Lessor’s reasonable discretion, have a material adverse effect on the value of the Property. Any such subletting of the Property shall not relieve
Lessee of its obligations respecting this Lease. Notwithstanding any provision contained herein to the contrary, Lessee may assign this Lease to any one of
the following with prior notice to the Lessor (each, a “Permitted Person”): (i) any parent, subsidiary or other affiliated company in Lessee’s own
consolidated tax group; (ii) any entity with which Lessee shall have become merged or consolidated; (iii) any entity which shall have acquired all or
substantially all of Lessee’s assets (a “Sale”); or (iv) any other party the Lessee chooses; provided, that, in each case: such Permitted Person shall have duly
assumed the obligations of the Lessee under this Lease; such assignment does not, in Lessor’s reasonable discretion, have a material adverse effect on the
value of the Property; and such assignment would not cause Lessor to be in default to its lender under any mortgage on the Property. In the event that a
Permitted Person is not a publicly traded entity, the Permitted Person shall make a written representation to Lessor that no Person, actually or
constructively, owns both (a) ten percent (10%) or more of the total combined voting power of all classes of voting capital stock of the Permitted Person or
ten percent (10%) or more of the total value of all classes of capital stock of the Permitted Person, and (b) ten percent (10%) or more of the outstanding
capital stock of Lessor or Spirit Finance Corporation. For purposes of the foregoing, in the event the proposed Permitted Person is not a corporation, any
owner of an equity interest in the Permitted Person shall not own ten percent (10%) or more of the net assets or profits of Lessor or Spirit Finance
Corporation. Lessee shall provide Lessor with notice of the assignment or subletting permitted by this Section 23.C within ten (10) days prior to such
event. Any such assignment of the Property shall not relieve Lessee of its obligations respecting this Lease unless otherwise expressly agreed to in writing
by Lessor. Notwithstanding the foregoing, any such assignment or subletting shall not be effective until (x) Lessee and the Permitted Person have provided
written certification to Lessor that (a) the Permitted Person or any Person who owns directly or indirectly any interest in the Permitted Person is not
currently identified on the OFAC List and is not a Person with whom a citizen of the United States is prohibited from engaging in transactions by any trade
embargo, economic sanction, or other prohibition of United States law, regulation, or executive order of the President of the United States, and (b) the
Permitted Person has implemented procedures and will consistently apply those procedures throughout the Lease Term, to ensure that the foregoing
remains true and correct during the Lease Term; and (y) the Permitted Person shall have assumed all of the obligations of Lessee under this Lease; it being
understood that such assignment to a Permitted Person shall not relieve Lessee of its obligations respecting this Lease, unless, at the time the assignment is
consummated (i) no Event of Default has occurred and is continuing, (ii) the Permitted Person has a net worth greater
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than the net worth of Lessee, but in no event less than $75,000,000.00, and (iii) the Permitted Person has an investment grade rating issued by Moody’s
Investors Service or Standard & Poor’s.

 D. Any assignment, transfer, conveyance, pledge or mortgage in violation of this Section 23 shall be voidable at the sole option of Lessor. Any
consent to an assignment or subletting given by Lessor hereunder shall not be deemed a consent to any subsequent assignment or subletting.

 24. Notices. All notices, demands, designations, certificates, requests, offers, consents, approvals, appointments and other instruments given pursuant
to this Lease (collectively called “Notices”) shall be in writing and given by any one of the following: (A) hand delivery, (B) express overnight delivery
service, (C) certified or registered mail, return receipt requested and shall be deemed to have been delivered upon (i) receipt, if hand delivered, (ii) the next
Business Day, if delivered by a reputable express overnight delivery service, or (iii) the third Business Day following the day of deposit of such notice with
the United States Postal Service, if sent by certified or registered mail, return receipt requested. Notices shall be provided to the parties and addresses
specified below:

 
If to Lessee:   Casual Male Retail Group, Inc.
   555 Turnpike Street
   Canton, MA 02021
   Attn: Dennis R. Hernreich and
             Legal Department
   Telephone: (781) 828-9300
   Telecopy: (781) 821-5174
   E-mail: dhernreich@cmal.com

With a copy to:   Greenberg Traurig, LLP
   One International Place
   Boston, MA 02110
   Attn: Jonathan Bell, Esq.
   Telephone: (617) 310-6038
   Telecopy: (617) 279-8438
   E-mail: bellj@gtlaw.com

If to Lessor:   Spirit SPE Canton, LLC
   14631 N. Scottsdale Road, Suite 200
   Scottsdale, Arizona 85254-2711
   Attention: Michael T. Bennett
                    Senior Vice President, Operations
   Telephone: (480) 606-0820
   Telecopy: (480) 606-0826
   E-Mail: mbennett@spiritfinance.com
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With a copy to:   Kutak Rock LLP
   1801 California Street, Suite 3100
   Denver, Colorado 80202
   Attention: Peggy A. Richter, Esq.
   Telephone: (303) 297-2400
   Telecopy: (303) 292-7799
   E-Mail: peggy.richter@kutakrock.com

 
or to such other address or such other person as either party may from time to time hereafter specify to the other party in a notice delivered in the manner
provided above.
 25. Holdover. If Lessee remains in possession of the Property after the expiration of the term hereof, Lessee shall be deemed a tenant on a month-to-

month basis (with no automatic trigger of an Extension Term) and shall continue to pay Rentals and other Monetary Obligations in the amounts herein
provided, except that the Base Monthly Rental shall be automatically increased to one hundred fifty percent (150%) of the last Base Monthly Rent payable
under this Lease, and Lessee shall comply with all the terms of this Lease; provided that nothing herein nor the acceptance of Rental by Lessor shall be
deemed a consent to such holding over. Lessee shall defend, indemnify, protect and hold the Indemnified Parties harmless from and against any and all
Losses resulting from Lessee’s failure to surrender possession upon the expiration of the Lease Term, including, without limitation, any claims made by any
succeeding lessee.

 
26. Intentionally Deleted.

 27. Removal of Personalty. At the expiration of the Lease Term and any month-to-month tenancy under Section 25, Lessee may remove from the
Property all Personalty belonging to Lessee. Lessee shall repair any damage caused by such removal and shall leave the Property broom clean and in good
and working condition and repair inside and out, reasonable wear and tear and damages under Section 18 excepted. After Lessee has vacated the Property,
any property of Lessee left on the Property on the tenth day following the expiration of the Lease Term and any month-to-month tenancy under Section 25
shall automatically and immediately become the property of Lessor, subject to the rights of any lienholder. In connection with the acquisition, financing or
leasing by Lessee of Lessee’s Personalty, Lessor agrees to enter into a Lessor’s Lien Waiver substantially in the form of Exhibit E attached hereto or as
otherwise reasonably requested by Lessee.

 28. Financial Statements. In the event Lessee is not a company whose stock is traded on a national exchange, then in such event, within forty five
(45) days after the end of each fiscal quarter and within ninety (90) days after the end of each fiscal year of Lessee, Lessee shall deliver to Lessor complete
financial statements of Lessee, including a balance sheet, profit and loss statement, statement of changes in financial condition and all other related
schedules for the fiscal period then ended. All such financial statements shall be prepared in accordance with generally accepted accounting principles,
consistently applied from period to period, and shall be certified to be accurate and complete by an officer or director of the Lessee. The financial
statements delivered to
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Lessor need not be audited, but Lessee shall deliver to Lessor copies of any audited financial statements of Lessee which may be prepared, as soon as they
are available. If the Lessee is a corporation whose stock is publicly traded, the requirements under this section shall be satisfied by financial statements
made available to the public.

 29. Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts of God, enemy or hostile governmental action, civil commotion,
fire or other casualty or other circumstance beyond the control of the party obligated to perform (each, a “Force Majeure Event”) shall excuse the
performance by such party for a period equal to any such prevention, delay or stoppage, expressly excluding, however, the obligations imposed upon
Lessee or Lessor with respect to Rental and other Monetary Obligations or other monies, and/or charges, and/or costs to be paid hereunder.

 30. No Merger. There shall be no merger of this Lease nor of the leasehold estate created by this Lease with the fee estate in or ownership of the
Property by reason of the fact that the same person, corporation, firm or other entity may acquire or hold or own, directly or indirectly, (A) this Lease or the
leasehold estate created by this Lease or any interest in this Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any
interest in such fee estate or ownership. No such merger shall occur unless and until all persons, corporations, firms and other entities having any interest in
(i) this Lease or the leasehold estate created by this Lease, and (ii) the fee estate in or ownership of the Property or any part thereof sought to be merged
shall join in a written instrument effecting such merger and shall duly record the same.

 
31. Characterization.

 A. Lessor and Lessee acknowledge and warrant to each other that each has been represented by independent counsel and has executed this Lease
after being fully advised by said counsel as to its effect and significance. This Lease shall be interpreted and construed in a fair and impartial manner
without regard to such factors as the party which prepared the instrument, the relative bargaining powers of the parties or the domicile of any party.
Whenever in this Lease any words of obligation or duty are used, such words or expressions shall have the same force and effect as though made in the
form of a covenant.

 B. The following expressions of intent, representations, warranties, covenants, agreements, stipulations and waivers are a material inducement to
Lessor entering into this Lease:

 (i) It is the intent of the parties hereto, and the parties acknowledge and agree that they have executed and delivered this Lease with the
understanding that (1) this Lease is a “true lease,” is not a financing lease, capital lease, mortgage, equitable mortgage, deed of trust, trust agreement,
security agreement or other financing or trust arrangement, and the economic realities of this Lease are those of a true lease; and (2) the business
relationship created by this Lease and any related documents is solely that of a long-term commercial lease between Lessor and Lessee, the Lease
has been entered into by both parties in reliance

 
28



upon the economic and legal bargains contained herein, and none of the agreements contained herein is intended, nor shall the same be deemed or
construed, to create a partnership between Lessor and Lessee, to make them joint venturers, to make Lessee an agent, legal representative, partner,
subsidiary or employee of Lessor, nor to make Lessor in any way responsible for the debts, obligations or losses of Lessee.

 (ii) Each of the parties hereto covenants and agrees to the following: (1) each will treat this Lease (I) as an operating lease pursuant to
Statement of Financial Accounting Standards No. 13, as amended; and (II) as a true lease for state law reporting purposes and for federal income tax
purposes. For federal income tax purposes, each party shall report this Lease as a true lease with Lessor as the owner of the Property and Lessee as
the lessee of the Property including: (a) treating Lessor as the owner of the property eligible to claim depreciation deductions under Section 167 or
168 of the Code with respect to the Property; (b) Lessee reporting its Rental payments as rent expense under Section 162 of the Code; and (c) Lessor
reporting the Rental payments as rental income under Section 61 of the Code; (2) each party will not, nor will it permit any Affiliate to, at any time,
take any action or fail to take any action with respect to the preparation or filing of any statement or disclosure to Governmental Authority, including
without limitation, any income tax return (including an amended income tax return), to the extent that such action or such failure to take action
would be inconsistent with the intention of the parties expressed in this Section 31.B; (3) the Lease Term (including any Extension Term) is less than
eighty percent (80%) of the estimated remaining economic life of the Property; and (4) the Base Annual Rental is the fair market value for the use of
the Property and was agreed to by Lessor and Lessee on that basis, and the execution and delivery of, and the performance by Lessee of its
obligations under, this Lease do not constitute a transfer of the Property.

 (iii) Lessee waives any claim or defense based upon the characterization of this Lease as anything other than a true lease of the Property.
Lessee stipulates and agrees (1) not to challenge the validity, enforceability or characterization of the lease of the Property as a true lease, and (2) not
to assert or take or omit to take any action inconsistent with the agreements and understandings set forth in this Section 31.B.

 (iv) The parties agree that, notwithstanding any provision contained in this Lease, any party (and each employee, representative or other agent
of any party) may disclose to any and all persons, without limitation of any kind, any matter required under the Securities Act of 1933, as amended
(the “Securities Act”), or the Securities Exchange Act of 1934, as amended (the “Exchange Act”).

 32. Easements. During the Lease Term, Lessor shall have the right to grant easements on, over, under and above the Property (x) without the prior
consent of Lessee to the extent such easements are required by Governmental Authorities or a utility company; and (y) only with the prior consent of
Lessee, which consent shall not be unreasonably withheld, conditioned or delayed, to the extent such easements are not of the type described in clause
(x) above.
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33. Bankruptcy. As a material inducement to Lessor executing this Lease, Lessee acknowledges and agrees that Lessor is relying upon (A) the
financial condition and specific operating experience of Lessee and Lessee’s obligation to use the Property as a Permitted Facility, (B) Lessee’s timely
performance of all of its obligations under this Lease, and (C) all defaults under this Lease being cured promptly within any applicable grace period.
Accordingly, in consideration of the mutual covenants contained in this Lease and for other good and valuable consideration, Lessee hereby agrees that:
(i) subject to applicable Law, all obligations that accrue under this Lease (including the obligation to pay Rentals), from and after an Insolvency Event shall
be timely performed exactly as provided in this Lease and any failure to so perform shall be harmful and prejudicial to Lessor; (ii) any and all Rentals that
accrue from and after an Insolvency Event and that are not paid as required by this Lease shall, in the amount of such Rentals, constitute administrative
expense claims allowable under the Bankruptcy Code; (iii) any extension of the time period within which the Lessee may assume or reject this Lease
without an obligation to cause all obligations under this Lease to be performed as and when required under this Lease shall be harmful and prejudicial to
Lessor; (iv) any time period designated as the period within which the Lessee must cure all defaults and compensate Lessor for all pecuniary losses which
extends beyond the date of assumption of this Lease shall be harmful and prejudicial to Lessor; and (v) upon the rejection (or deemed rejection) of this
Lease for any reason whatsoever Lessee stipulates that possession of the Property will be delivered to Lessor immediately without the necessity of any
further action by Lessor. No provision of this Lease shall be deemed a waiver of Lessor’s rights or remedies under the Bankruptcy Code or applicable Law
to oppose any assumption and/or assignment of this Lease, to require timely performance of Lessee’s obligations under this Lease, or to regain possession
of the Property as a result of the failure of Lessee to comply with the terms and conditions of this Lease or the Bankruptcy Code. Notwithstanding anything
in this Lease to the contrary, all Rentals payable by Lessee to or on behalf of Lessor under this Lease, whether or not expressly denominated as such, shall
constitute “rent” for the purposes of the Bankruptcy Code. For purposes of this Section addressing the rights and obligations of Lessor and Lessee upon an
Insolvency Event, the term “Lessee” shall include Lessee’s successor in bankruptcy, whether a trustee, Lessee as debtor in possession or other responsible
person.

 34. Attorneys’ Fees. In the event of any judicial or other adversarial proceeding concerning this Lease, to the extent permitted by Law, the prevailing
party shall be entitled to recover all of its reasonable attorneys’ fees and other Costs in addition to any other relief to which it may be entitled. In addition,
Lessor and Lessee shall, upon demand, be entitled to all attorneys’ fees and all other Costs incurred by a party in the preparation and service of any
justifiable notice under Section 20 or demand hereunder, whether or not a legal action is subsequently commenced.

 35. Memorandum of Lease. Concurrently with the execution of this Lease, Lessor and Lessee are executing Lessor’s standard form memorandum
of lease in recordable form, indicating the names and addresses of Lessor and Lessee, a description

 
30



of the Property, the Lease Term, but omitting Rentals and such other terms of this Lease as Lessor or Lessee may reasonably not desire to disclose to the
public. Further, upon Lessor’s request, Lessee agrees to execute and acknowledge a termination of lease and/or quit claim deed in recordable form to be
held in escrow by Lessor’s counsel until the expiration or sooner termination of the Lease Term and no less than 10 (ten) days prior to notice to Lessee
before the recording of the same.

 36. No Brokerage. Lessor and Lessee represent and warrant to each other that they have had no conversation or negotiations with any broker
concerning the leasing of the Property. other than Banc of America Securities LLC. Each of Lessor and Lessee agrees to protect, indemnify, save and keep
harmless the other, against and from all Losses arising out of, resulting from or in connection with their breach of the foregoing warranty and
representation.

 37. Waiver of Jury Trial and Punitive, Consequential, Special and Indirect Damages. Lessor and Lessee hereby knowingly, voluntarily and
intentionally waive the right either may have to a trial by jury with respect to any and all issues presented in any action, proceeding, claim or counterclaim
brought by either of the parties hereto against the other or its successors with respect to any matter arising out of or in connection with this Lease, the
relationship of Lessor and Lessee, Lessee’s use or occupancy of the Property, and/or any claim for injury or damage, or any emergency or statutory remedy.
This waiver by the parties hereto of any right either may have to a trial by jury has been negotiated and is an essential aspect of their bargain. Furthermore,
Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right they may have to seek punitive, consequential, special and indirect
damages from the other party and any of the affiliates, officers, directors, members, managers or employees of the other party or any of their successors
with respect to any and all issues presented in any action, proceeding, claim or counterclaim brought by either of them against the other party or any of the
affiliates, officers, directors, members, managers or employees of the other party or any of their successors with respect to any matter arising out of or in
connection with this Lease or any document contemplated herein or related hereto. The waiver by Lessor and Lessee of any right they may have to seek
punitive, consequential, special and indirect damages has been negotiated by the parties hereto and is an essential aspect of their bargain.

 38. Securitizations and Other Transactions. As a material inducement to Lessor’s willingness to complete the transactions contemplated by this
Lease, Lessee hereby acknowledges and agrees that Lessor may, from time to time and at any time (A) advertise, issue press releases, send direct mail or
otherwise disclose information regarding the Transaction for marketing purposes; and (B) (i) act or permit another Person to act as sponsor, settler,
transferor or depositor of, or a holder of interests in, one or more Persons or other arrangements formed pursuant to a trust agreement, indenture, pooling
agreement, participation agreement, sale and servicing agreement, limited liability company agreement, partnership agreement, articles of incorporation or
similar agreement or document; and (ii) permit one or more of such Persons or arrangements to offer and sell stock, certificates, bonds, notes, other
evidences of indebtedness or securities that are directly or indirectly secured, collateralized or otherwise backed by or
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represent a direct or indirect interest in whole or in part in any of the assets, rights or properties described in Section 23.A of this Lease, in one or more
Persons or arrangements holding such assets, rights or properties, or any of them (collectively, the “Securities”), whether any such Securities are privately
or publicly offered and sold, or rated or unrated (any combination of which actions and transactions described in both clauses (i) and (ii) in this paragraph,
whether proposed or completed, are referred to in this Lease as a “Securitization”). Lessee shall cooperate fully with Lessor and any Affected Party with
respect to all reasonable requests and due diligence procedures and to use reasonable efforts to facilitate such Securitization, including without limitation,
providing for inclusion in any prospectus or other Securities offering material such documents, financial and other data, and other information and
materials which would customarily be required with respect to Lessee by a purchaser, transferee, assignee, servicer, participant, investor or rating agency
involved with respect to such Securitization, and Lessee shall indemnify and hold harmless Lessor from any and all liabilities, losses and expenses arising
under the Securities Act, or the Exchange Act, in connection with any material misstatement (or alleged misstatement) contained in such information
provided in writing (including, without limitation, electronically) by Lessee or its officers, managers, members, employees, or agents, or any omission (or
alleged omission) of a material fact by Lessee or its officers, managers, members, employees, or agents, the inclusion of which was necessary to make such
written information not misleading, unless such material misstatement or alleged misstatement or omission or alleged omission is caused by Lessor or its
directors, officers, managers, members, shareholders, employees, or agents. Lessee shall deliver to Lessor, any Affected Party and to any Person designated
by Lessor, such statements and audit letters of reputable, independent certified public accountants pertaining to the written information provided by Lessee
pursuant to this Section as shall be requested by Lessor or such Affected Party, as the case may be. Any documented third party Costs incurred by Lessee
with respect to, or in connection with any actions required to be taken by Lessee (or on Lessee’s behalf) pursuant to this Section 38, shall be paid to or
reimbursed, as the case may be, by Lessor to Lessee within twenty (20) days after Lessee’s request and invoice therefor, provided Lessee notified Lessor in
writing of such Costs prior to their incurrence.

 
39. Intentionally Deleted.

 40. Performance at Lessee’s Expense. Lessee acknowledges and confirms that Lessor may recover from Lessee all out-of-pocket Costs incurred by
Lessor in connection with (a) the procurement of consents, waivers and approvals with respect to the Property, (b) the review of any assignment or sublease
or proposed assignment or sublease or the preparation or review of any subordination, non-disturbance agreement, (c) the collection, maintenance and/or
disbursement of reserves created under this Lease, and (d) inspections required to make certain determinations under this Lease. Lessee hereby
acknowledges and agrees to pay all such Costs within twenty (20) days after Lessor’s delivery of an invoice.
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41. Miscellaneous.
 A. Time Is of the Essence. Time is of the essence with respect to each and every provision of this Lease.
 B. Waiver and Amendment. No provision of this Lease shall be deemed waived or amended except by a written instrument setting forth the matter

waived or amended and signed by the party against which enforcement of such waiver or amendment is sought. Waiver of any matter shall not be deemed a
waiver of the same or any other matter on any future occasion. No acceptance by Lessor of an amount less than the Rental and other Monetary Obligations
stipulated to be due under this Lease shall be deemed to be other than a payment on account of the earliest such Rental or other Monetary Obligations then
due or in arrears nor shall any endorsement or statement on any check or letter accompanying any such payment be deemed a waiver of Lessor’s right to
collect any unpaid amounts or an accord and satisfaction. No acceptance or payment by Lessee shall be deemed to waive any claim by Lessee or defaults
that may exist on the part of the Lessor at the time of such payment whether or not such payment is made under declared reservation of rights.

 C. Successors Bound. Except as otherwise specifically provided herein, the terms, covenants and conditions contained in this Lease shall bind and
inure to the benefit of the respective heirs, successors, executors, administrators and assigns of each of the parties hereto.

 D. Captions. Captions are used throughout this Lease for convenience of reference only and shall not be considered in any manner in the construction
or interpretation hereof.

 E. Severability. The provisions of this Lease shall be deemed severable. If any part of this Lease shall be held unenforceable by any court of
competent jurisdiction, the remainder shall remain in full force and effect, and such unenforceable provision shall be reformed by such court so as to give
maximum legal effect to the intention of the parties as expressed therein.

 F. Other Documents. Each of the parties agrees to sign such other and further documents as may be reasonably necessary or appropriate to carry out
the intentions expressed in this Lease.

 G. Entire Agreement. This Lease and any other instruments or agreements referred to herein, constitute the entire agreement between the parties with
respect to the subject matter hereof, and there are no other representations, warranties or agreements except as herein provided.

 H. Forum Selection; Jurisdiction; Venue; Choice of Law. For purposes of any action or proceeding arising out of this Lease, the parties hereto
expressly submit to the jurisdiction of all federal and state courts located in the State of Arizona. Lessee consents that it may be served with any process or
paper by registered mail or by personal service within or without the State of Arizona in accordance with applicable law.
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Furthermore, Lessee waives and agrees not to assert in any such action, suit or proceeding that it is not personally subject to the jurisdiction of such courts,
that the action, suit or proceeding is brought in an inconvenient forum or that venue of the action, suit or proceeding is improper. Nothing contained in this
Section shall limit or restrict the right of Lessor to commence any proceeding in the federal or state courts located in the state where the Property is located
to the extent Lessor deems such proceeding necessary or advisable to exercise remedies available under this Lease. This lease shall be governed by and
interpreted in accordance with the laws of the Commonwealth of Massachusetts without regard to its provisions on conflict of laws.

 I. Counterparts. This Lease may be executed in one or more counterparts, each of which shall be deemed an original.
 

42. Right of First Refusal/Third Party Offer.
 A. Offer. Subject to the terms and conditions set forth in this Section 42, if Lessor desires to sell the Property and receives a bona fide written offer

from a third party which offer is in all respects acceptable to Lessor, Lessor shall deliver a complete copy of such bona fide third party offer to Lessee
(“Third Party Offer”). Upon Lessee’s receipt of such Third Party Offer from Lessor, and a written statement of Lessor’s desire to sell the Property in
accordance with such Third Party Offer, Lessee shall have the right to deliver an offer to Lessor (“Purchase Offer”) to purchase Lessor’s interest in the
Property for the amount of the bona fide third party offer to purchase the Property (the “Subject Purchase Price”). Lessee shall complete such purchase,
subject to the satisfaction of each of the terms and conditions set forth in Section 42.B below.

 
B. Conditions Precedent.

 (i) Lessee’s purchase of the Property pursuant to Section 42.A shall be subject to the fulfillment of all of the following terms and conditions:
(1) no Event of Default shall have occurred and be continuing under this Lease; (2) Lessee shall have paid to Lessor the Subject Purchase Price,
together with all Rental and other Monetary Obligations then due and payable under this Lease as of the date of the closing of the purchase; and
(3) the date of the closing of such purchase shall occur on the later of the next scheduled Base Monthly Rental payment date following Lessor’s
receipt of the Purchase Offer or the date fixed for the same in the Third Party Offer.

 (ii) On the date of the closing of the purchase of the Property pursuant to this Section (the “Purchase Closing Date”), subject to satisfaction of
the foregoing conditions: (1) this Lease shall be deemed terminated; provided, however, such termination shall not limit Lessee’s obligations to
Lessor under any indemnification provisions of this Lease (including, without limitation, Sections 12.C(v) and 15 of this Lease) and Lessee’s
obligations to pay any Monetary Obligations (whether payable to Lessor or a third party) accruing under this Lease prior to the Purchase Closing
Date shall survive the termination of this Lease; and (2) Lessor shall convey such Property to Lessee “as is” by special warranty deed, subject to all
matters of record (other than monetary encumbrances created by or attributable to Lessor) and without representation or warranty.
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C. Costs. To the extent the same is included in the Third Party Offer, Lessee shall be solely responsible for the payment of all Costs resulting from
any proposed purchase pursuant to this Section 42, regardless of whether the purchase is consummated, including, without limitation, to the extent
applicable, the cost of title insurance and endorsements, including, survey charges, stamp taxes, transfer taxes and fees, escrow and recording fees, the
attorneys’ fees of Lessee and the reasonable attorneys’ fees and expenses of counsel to Lessor.

 D. Termination of Right. NOTWITHSTANDING ANYTHING TO THE CONTRARY, LESSEE’S RIGHTS UNDER THIS SECTION 42 SHALL
TERMINATE AND BE NULL AND VOID AND OF NO FURTHER FORCE AND EFFECT (A) WITH RESPECT TO ANY SINGLE SPECIFIC
TRANSACTION IF (i) LESSEE FAILS TO EXERCISE THE RIGHT GRANTED PURSUANT TO THIS SECTION 42, AND THE SALE TO THE
THIRD PARTY PURCHASER IS CONSUMMATED; (ii) THE PROPERTY IS SOLD OR TRANSFERRED PURSUANT TO THE EXERCISE OF A
PRIVATE POWER OF SALE OR JUDICIAL FORECLOSURE OR ACCEPTANCE OF A DEED IN LIEU THEREOF OR (B) THIS LEASE
TERMINATES OR THE LEASE TERM, AS MAY BE EXTENDED, EXPIRES. IN ANY SUCH EVENT, LESSEE SHALL EXECUTE A QUITCLAIM
DEED AND SUCH OTHER DOCUMENTS AS LESSOR SHALL REASONABLY REQUEST EVIDENCING THE TERMINATION OF ITS RIGHT
UNDER THIS SECTION 42.

 E. Attornment. If Lessee does not deliver its Purchase Offer to purchase the Property and the Property is transferred to a third party purchaser, Lessee
will attorn to the third party purchaser as lessor so long as such third party purchaser and Lessor notify Lessee in writing of such transfer and purchaser
assumes (in writing) the obligations of Lessor under the Lease.

 F. Exclusions. The provisions of this Section 42 shall not apply to or prohibit (i) any mortgages or other hypothecation of Lessor’s interest in the
Property; (ii) any sale of the Property pursuant to a private power of sale under or judicial foreclosure of any mortgage or other security instrument or
device to which Lessor’s interest in the Property is now or hereafter subject; (iii) any transfer of Lessor’s interest in the Property to a mortgagee or other
holder of a security interest therein or their designees by deed in lieu of foreclosure; (iv) any transfer of the Property to any governmental or quasi
governmental agency with power of Condemnation; (v) any transfer of the Property to any Affiliate of Lessor; (vi) any transfers of interests in Lessor by
any member, shareholder, partner or other owner to any other member, shareholder, partner or other owner; or (vii) any transfer of the Properties to any of
the successors or assigns of any of the Persons referred to in this Section 42.F; provided, however, the provisions of this Section 42 shall thereafter apply to
the subsequent sale or transfer of the Property by the Person acquiring Lessor’s interest in this Lease.
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IN WITNESS WHEREOF, Lessor and Lessee have entered into this Lease as of the date first above written.
 

LESSOR:

SPIRIT SPE CANTON, LLC, a Delaware limited liability
company

By:
 

/s/ MICHAEL T. BENNETT

Name:  Michael T. Bennett
Title:  Senior Vice President
Tax Identification No.                                               

LESSEE:

CASUAL MALE RETAIL GROUP, INC., a Delaware
corporation

By:
 

/s/ DAVID A. LEVIN

Name:  David A. Levin
Title:  President

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:  Treasurer
Tax Identification No.                                                   
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STATE OF
 

                                      
  )   

 

 

                                       
 )  ss.

COUNTY OF
 

                                      
  )   

 
The foregoing instrument was acknowledged before Me On                          , 2006 by                         ,                          of SPIRIT SPE CANTON, LLC, a

Delaware limited liability company, on behalf of the company.
 
 

    

 

     Notary Public
My Commission Expires:

 

 

   
 
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF NORFOLK
 

On this 1 day of February, 2006, before me, Cynthia A. Linsky, the undersigned notary public, personally appeared David A. Levin proved to me through
satisfactory evidence of identity, which was his driver’s license, to be the person whose name is signed on the attached document, and acknowledged to me that
he signed it voluntarily for its stated purpose as President for Casual Male Retail Group, Inc., a Delaware corporation.
 

Cynthia A. Linsky

Signature of Notary Public

Cynthia A. Linsky

Printed Name of Notary
My Commission Expires: June 26, 2009

 
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF NORFOLK
 

On this 1 day of February, 2006, before me, Cynthia A. Linsky, the undersigned notary public, personally appeared Dennis R. Hernreich proved to me
through satisfactory evidence of identity, which was his driver’s license, to be the person whose name is signed on the attached document, and acknowledged to
me that he signed it voluntarily for its stated purpose as Treasurer for Casual Male Retail Group, Inc., a Delaware corporation.
 

Cynthia A. Linsky

Signature of Notary Public

Cynthia A. Linsky

Printed Name of Notary
MY COMMISSION EXPIRES: June 26, 2009
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EXHIBIT A
 DEFINED TERMS
 
The following terms shall have the following meanings for all purposes of this Lease:
 “ADA” has the meaning set forth in Section 12.C.
 

“Additional Rental” has the meaning set forth in Section 4.C.
 

“Adjustment Date” means February 1, 2011, and every fifth anniversary thereafter during the Lease Term (including any Extension Term).
 

“Affected Party” means each direct or indirect participant or investor in a proposed or completed Securitization, including, without limitation, any
prospective owner, any rating agency or any party to any agreement executed in connection with the Securitization.
 

“Affiliate” means any Person which directly or indirectly controls, is under common control with or is controlled by any other Person. For purposes of this
definition, “controls”, “under common control with”, and “controlled by” means the possession, directly or indirectly, of the power to direct or cause the direction
of the management and policies of such Person, whether through the ownership of voting securities or otherwise.
 

“Alterations” has the meaning set forth in Section 14.
 

“Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. Sec. 101 et seq., as amended.
 

“Base Annual Rental” means $4,560,000.00.
 

“Base Monthly Rental” means an amount equal to 1/12 of the applicable Base Annual Rental.
 

“Business Day” means a day on which banks located in Scottsdale, Arizona are not required or authorized to remain closed.
 

“Casualty” means any loss of or damage to the Property or any portion thereof caused by fire, flood or other casualty.
 

“Code” means the Internal Revenue Code of 1986, as the same may be amended from time to time.
 

“Condemnation” means a Taking and/or a Requisition.
 

“Costs” means all reasonable costs and expenses incurred by a Person, including without limitation, attorneys’ fees and expenses, court costs, expert
witness fees, costs of tests and analyses, travel and accommodation expenses, deposition and trial transcripts, copies and other
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similar costs and fees, brokerage fees, escrow fees, title insurance premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or fees, as the
circumstances require.
 

“Default Rate” means 12% per annum or the highest rate permitted by law, whichever is less.
 

“Early Termination Date” has the meaning set forth in Section 18.C(ii)(1).
 

“Effective Date” has the meaning set forth in the introductory paragraph of this Lease.
 

“Environmental Laws” means all federal, state and local laws, ordinances, common law requirements and regulations and standards, rules, policies and
other governmental requirements, administrative rulings and court judgments and decrees having the effect of law in effect now or in the future and including all
amendments, that relate to Hazardous Materials and/or the protection of human health or the environment and apply to Lessee and/or the Property.
 

“Environmental Liens” has the meaning set forth in Section 12.D(i)(2).
 

“Event of Default” has the meaning set forth in Section 20.A.
 

“Exchange Act” has the meaning set forth in Section 31.B(iv).
 

“Expiration Date” has the meaning set forth in Section 3.
 

“Extension Option” has the meaning set forth in Section 3.
 

“Extension Term” has the meaning set forth in Section 3.
 

“Force Majeure Event” has the meaning set forth in Section 29.
 

“Governmental Authority” means any governmental authority, agency, department, commission, bureau, board, instrumentality, court or quasi-
governmental authority of the United States, any state or any political subdivision thereof with authority to adopt, modify, amend, interpret, give effect to or
enforce any federal, state and local laws, statutes, ordinances, rules or regulations, including common law, or to issue court orders.
 

“Hazardous Materials” includes: (a) oil, petroleum products, flammable substances, explosives, radioactive materials, hazardous wastes or substances,
toxic wastes or substances or any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons on or about the Property, cause the
Property to be in violation of any local, state or federal law or regulation, (including without limitation, any Environmental Law), or are defined as or included in
the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic substances”, “contaminants”, “pollutants”, or words of similar import
under any applicable local, state or federal law or under the regulations adopted, orders issued, or publications promulgated pursuant thereto, including, but not
limited to: (i) the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601, et seq.; (ii) the Hazardous
Materials Transportation Act, as amended, 49 U.S.C. §1801, et seq.; (iii) the Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et seq.; and
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(iv) regulations adopted and publications promulgated pursuant to the aforesaid laws; (b) asbestos in any form which is or could become friable, urea
formaldehyde foam insulation, transformers or other equipment which contain dielectric fluid containing levels of polychlorinated biphenyls in excess of fifty
(50) parts per million; (c) underground storage tanks; and (d) any other chemical, material or substance, exposure to which is prohibited, limited or regulated by
any governmental authority or which may or could pose a hazard to the health and safety of the occupants of the Property or the owners and/or occupants of any
adjoining property.
 

“Indemnified Parties” means Lessor, and its directors, officers, shareholders, partners, members, employees, agents, servants, representatives, contractors,
subcontractors, affiliates, subsidiaries, participants, successors and assigns, including, but not limited to, any successors by merger, consolidation or acquisition of
all or a substantial portion of the assets and business of Lessor.
 

“Initial Term” has the meaning set forth in Section 3.
 

“Insolvency Event” means (a) a Lessee’s (i) failure to generally pay its debts as such debts become due; (ii) admitting in writing its inability to pay its debts
generally; or (iii) making a general assignment for the benefit of creditors; (b) any proceeding being instituted by or against Lessee (i) seeking to adjudicate it a
bankrupt or insolvent; (ii) seeking liquidation, winding up, reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under any
law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking the entry of an order for relief or the appointment of a receiver,
trustee, or other similar official for it or for any substantial part of its property, and in the case of any such proceeding instituted against a Lessee, either such
proceeding shall remain undismissed for a period of one hundred twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee
taking any corporate or other action to authorize any of the actions set forth above in this definition.
 

“Law(s)” means any constitution, statute, rule of law, code, ordinance, order, judgment, decree, injunction, rule, regulation, policy, requirement or
administrative or judicial determination, even if unforeseen or extraordinary, of every duly constituted Governmental Authority, court or agency, now or hereafter
enacted or in effect.
 

“Lease Term” shall have the meaning described in Section 3.
 

“Legal Requirements” means the requirements of all present and future Laws (including without limitation, Environmental Laws and Laws relating to
accessibility to, usability by, and discrimination against, disabled individuals), all judicial and administrative interpretations thereof, by way of any judicial order,
consent, decree or judgment, binding upon, or applicable to, the Property or the Lessee with respect to the Property and all covenants, restrictions and conditions
now or hereafter of record which may be applicable to Lessee or to the Property, or to the use, manner of use, occupancy, possession, operation, maintenance,
alteration, repair or restoration of the Property, even if compliance therewith necessitates structural changes or improvements or results in interference with the
use or enjoyment of the Property.
 

“Lessee Entities” means, collectively, Lessee and all Affiliates of Lessee.
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“Lessor” has the meaning set forth in the introductory paragraph of this Lease.
 

“Lessor Entities” means, collectively, Lessor and all Affiliates of Lessor.
 

“Lessor’s Total Investment” means the sum of (a) the gross purchase price paid for the Property by Lessor (or Lessor’s predecessor-in-interest) (including,
without limitation, any mortgage debt incurred or assumed in connection therewith), plus (b) the closing costs and expenses incurred by Lessor (or Lessor’s
predecessor-in-interest) with respect to the purchase of the Property.
 

“Loss Value” has the meaning set forth in Section 18.C(ii).
 

“Losses” means any and all claims, suits, liabilities (including, without limitation, strict liabilities), actions, proceedings, obligations, debts, damages,
losses, Costs, diminutions in value, fines, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement and damages of whatever kind or
nature, inclusive of bodily injury and property damage to third parties (including, without limitation, attorneys’ fees and other Costs of defense).
 

“Material Adverse Effect” means a material adverse effect on (i) the Property, including, without limitation, the operation of the Property as a Permitted
Facility and/or the value of the Property, (ii) Lessee’s ability to perform its obligations under this Lease, or (iii) Lessor’s interests in the Property or this Lease.
 

“Major Casualty” means (a) a “total loss” for insurance purposes, or (b) loss or damage as a result of a Casualty to the extent that a reasonable conclusion
would be that the Property is not likely to be completely restored or rebuilt within one hundred eighty (180) days after such Casualty; or (c) a Casualty occurring
during the last three (3) years of the then current Lease Term and the reasonable estimated cost of restoration is more than 50% of the full insurable value of the
Property.
 

“Major Condemnation” means (a) more than 25% of the building which forms a part of the Property is taken by Condemnation, or (b) a Condemnation
(other than temporary taking) to the extent that a reasonable conclusion would be that the Property is unsuitable for restoration for continued use and occupancy
of Lessee’s business; or (c) the parking area is taken reducing the ratio or parking spaces to below that required by then current code, or (d) a Condemnation
occurring during the last three (3) years of the then current Lease Term if more than 10% of the building which forms a part of the Property is taken by
Condemnation, or (e) access to Turnpike Street is denied for a period in excess of 90 days.
 

“Monetary Obligations” means all Rental and all other sums payable or reimbursable by Lessee under this Lease to Lessor, to any third party on behalf of
Lessor, or to any Indemnified Party.
 

“Net Award” means (a) the entire award payable by reason of a Condemnation whether pursuant to a judgment or by agreement or otherwise, or (b) the
entire proceeds of any insurance required under Section 10 payable with respect to the Property, as the case may be, and in either case, less any Costs incurred by
Lessor or Lessee, as the case may be, in collecting such award or proceeds.
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“Notices” has the meaning set forth in Section 24.
 

“OFAC List” means the list of specially designated nationals and blocked persons subject to financial sanctions that is maintained by the U.S. Treasury
Department, Office of Foreign Assets Control and any other similar list maintained by the U.S. Treasury Department, Office of Foreign Assets Control pursuant
to any Legal Requirements, including, without limitation, trade embargo, economic sanctions, or other prohibitions imposed by Executive Order of the President
of the United States. The OFAC List currently is accessible through the internet website www.treas.gov/ofac/t11sdn.pdf.
 

“Partial Casualty” has the meaning set forth in Section 18.B.
 

“Partial Condemnation” has the meaning set forth in Section 18.B.
 

“Permitted Amounts” shall mean, with respect to any given level of Hazardous Materials, that level or quantity of Hazardous Materials in any form or
combination of forms which does not constitute a violation of any Environmental Laws and is customarily employed in, or associated with, similar businesses
located in the state where the Property is located.
 

“Permitted Encumbrances” shall mean those covenants, restrictions, reservations, liens, conditions, encroachments, easements and other matters of title
that affect the Property as of the date of Lessor’s acquisition thereof and those items which hereafter affect title as permitted under this Lease, exclusive of
mortgages or other monetary encumbrances created by or attributable to the Lessor.
 

“Permitted Facility” means the headquarters and/or a distribution facility for Lessee’s retail clothing stores or such other use in connection with the
operation of Lessor’s business, and any uses incidental thereto, and for any other use permitted by law upon the prior written consent of Lessor, which consent
shall not be unreasonably withheld, conditioned or delayed.
 

“Permitted Person” has the meaning set forth in Section 23.C.
 

“Person” means any individual, partnership, corporation, limited liability company, trust, unincorporated organization, Governmental Authority or any
other form of entity.
 

“Personalty” shall mean all inventory, merchandise, appliances, furniture, fixtures, equipment and other personal property from time to time situated on or
in the Property, together with appliances, furniture, fixtures and equipment from time to time affixed to Property used or useful in the operation of the business on
the Property, including without limitation the warehouse distribution and sortation equipment and systems and any replacements thereof, provided Lessee shall
repair any damage with respect to the removal of the same, and provided any such affixed fixtures or equipment shall not be required solely for the operation of
the Property (exclusive of the business conducted therein).
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“Price Index” shall mean the Consumer Price Index which is designated for the applicable month of determination as the United States City Average for
All Urban Consumers, All Items, Not Seasonally Adjusted, with a base period equaling 100 in 1982—1984, as published by the United States Department of
Labor’s Bureau of Labor Statistics or any successor agency.
 

“Property” means, that parcel of real estate legally described on Exhibit B attached hereto, all rights, privileges, and appurtenances associated therewith, all
buildings, fixtures and other improvements now or hereafter located on such real estate (whether or not affixed to such real estate).
 

“Purchase Closing Date” has the meaning set forth in Section 42.C(ii).
 

“Purchase Offer” has the meaning set forth in Section 42.A.
 

“REIT” means a real estate investment trust as defined under Section 856 of the Code.
 

“Rejectable Offer” has the meaning set forth in Section 18.C(ii)(3).
 

“Release” means any presence, release, deposit, discharge, emission, leaking, spilling, seeping, migrating, injecting, pumping, pouring, emptying, escaping,
dumping, disposing or other movement of Hazardous Materials.
 

“Remediation” means any response, remedial, removal, or corrective action, any activity to cleanup, detoxify, decontaminate, contain or otherwise
remediate any Hazardous Material, any actions to prevent, cure or mitigate any Release, any action to comply with any Environmental Laws or with any permits
issued pursuant thereto, any inspection, investigation, study, monitoring, assessment, audit, sampling and testing, laboratory or other analysis, or any evaluation
relating to any Hazardous Materials.
 

“Rental” means, collectively, the Base Annual Rental and the Additional Rental.
 

“Rent Adjustment” has the meaning in Section 4.B(i).
 

“Requisition” means any temporary requisition or confiscation of the use or occupancy of any of the Property by any Governmental Authority, civil or
military, whether pursuant to an agreement with such Governmental Authority in settlement of or under threat of any such requisition or confiscation, or
otherwise.
 

“Sale” has the meaning set forth in Section 23.C.
 

“Securities” has the meaning set forth in Section 38.
 

“Securities Act” has the meaning set forth in Section 31.B(iv).
 

“Securitization” has the meaning set forth in Section 38.A.
 

“Subject Purchase Price” has the meaning set forth in Section 42.A.
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“Successor Lessor” has the meaning set forth in Section 21.
 

“Taking” means (a) any taking or damaging of all or a portion of the Property (i) in or by condemnation or other eminent domain proceedings pursuant to
any Law, general or special, or (ii) by reason of any agreement with any condemnor in settlement of or under threat of any such condemnation or other eminent
domain proceeding, or (iii) by any other means, or (b) any de facto condemnation. The Taking shall be considered to have taken place as of the later of the date
actual physical possession is taken by the condemnor, or the date on which the right to compensation and damages accrues under the law applicable to the
Property.
 

“Termination Notice” has the meaning set forth in Section 18.C(ii).
 

“Third Party Offer” has the meaning set forth in Section 42.A.
 

“Threatened Release” means a substantial likelihood of a Release which requires action to prevent or mitigate damage to the soil, surface waters,
groundwaters, land, stream sediments, surface or subsurface strata, ambient air or any other environmental medium comprising or surrounding the Property which
may result from such Release.
 

“Total Casualty” has the meaning set forth in Section 18.C.
 

“Total Condemnation” has the meaning set forth in Section 18.C.
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EXHIBIT B
 LEGAL DESCRIPTION OF PROPERTY
 
Parcel I
Lot 2 shown on Land Court Plan 18675E, dated June 14, 1962, a copy of which is filed with said Registry District with Certificate of Title No. 71138;
 
Parcel II
Lot 5 shown on Land Court Plan 18675G, dated March 17, 1971, a copy of which is filed with said Registry District with Certificate of Title No. 90699;
 
Parcel III
Unnumbered lot shown on Land Court Plan 31525A, dated April 30, 1962, a copy of which is filed with said Registry District with Certificate of Title No. 74298;
and
 
There is appurtenant to said parcel shown on plan filed with Certificate No. 74298 certain drainage rights as set forth in a grant from the Wampatuck Country
Club to Bertha N. Allen dated April 23, 1963 and recorded at Book 4068, Page 203, so far as applicable.
 
Parcel IV
A recorded parcel of land shown on Land Court Confirmation Plan 36613A, recorded as Plan 70 of 1971 in Book 4714, Page 352.
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EXHIBIT C
 ACH AUTHORIZATION
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EXHIBIT D
 ENVIRONMENTAL DISCLOSURES
 None.
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EXHIBIT E
 LANDLORD’S WAIVER
 

Fleet Retail Group, LLC
Agent                                 

 
 

                                 , 2006
 

                                    , (the “Landlord”) owns real property located at                                      (the “Leased Premises”), which real property the
Landlord leases to                                 , with office located at 555 Turnpike Street, Canton, Massachusetts 02021 (the “Tenant”). The Tenant has
established a credit facility with Fleet Retail Group, LLC (in such capacity and with any successor, the “Agent”), a Delaware limited liability
company with, offices at 40 Broad Street Boston, Massachusetts 02109, as agent for the benefit of a syndicate of lenders (the “Lenders”), which loan
arrangement is secured by all of the Tenant’s present and after acquired personal property, including, among other things, the Tenant’s inventory and
equipment (the “Collateral”) located and to be located upon the Leased Premises. The Landlord hereby represents, warrants, covenants and agrees as
follows:

 1. The Tenant is not in default under the terms of its lease of the Leased Premises.
 2. The Landlord hereby waives any statutory or other lien of the Landlord against the Collateral.
 3. In the event the Tenant defaults under any of the Tenant’s obligations to the Agent, the Agent shall have a reasonable time in which to repossess

the Collateral from the Leased Premises. The Landlord will cooperate with the Agent in gaining access to the Leased Premises for the purpose of
repossessing said Collateral or, if requested by the Agent, the Landlord shall permit the Agent, or its agent or nominee, to dispose of the Collateral on the
Leased Premises in a manner reasonably designed to minimize any interference with any other of Landlord’s tenants.

 4. To the extent not paid or prepaid by the Tenant, the Agent shall pay the Landlord a reasonable sum for the use and occupancy of the Leased
Premises from the date on which the Agent shall have taken possession of the Collateral on the Leased Premises until the date of the Agent’s vacating the
Leased Premises, it being understood, however, that the Agent shall not, thereby, have assumed any of the obligations of the Tenant to the Landlord.

 5. The within Agreement shall inure to the benefit of the Agent, its successors and assigns, and shall be binding upon the Landlord and its successors
and assigns.

 
Dated this the      day of                     , 2006.
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[Name of Landlord]
LANDLORD

By:
 

 

Title:
 

 

Date:
 

 

 

  State of  _________________    

  County of  _________________    
 

The foregoing Agreement was subscribed, sworn to and acknowledged before me this              day of             , 2006 by                                     .
 

 

Print Name

Notary Public
My Commission Expires:
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THIRD AMENDMENT TO
FOURTH AMENDED AND RESTATED LOAN AND SECURITY AGREEMENT

 
This Third Amendment to Fourth Amended and Restated Loan and Security Agreement (the “Third Amendment”) is made as of this 31st day of January,

2006 by and among
 CASUAL MALE RETAIL GROUP, INC., and DESIGNS APPAREL, INC. (referred to individually as a “Borrower” and collectively as the “Borrowers”);

and
 CASUAL MALE RETAIL GROUP, INC., as Borrowers’ Representative for the Borrowers; and
 FLEET RETAIL GROUP, LLC, (formerly known as FLEET RETAIL GROUP, INC.), HELLER FINANCIAL, INC., NATIONAL CITY BUSINESS

CREDIT, INC., WELLS FARGO FOOTHILL, INC., WELLS FARGO BUSINESS CREDIT, INC., LASALLE RETAIL FINANCE, A DIVISION OF
LASALLE BUSINESS CREDIT, INC., AGENT FOR STANDARD FEDERAL BANK NATIONAL ASSOCIATION, and WEBSTER BUSINESS
CREDIT CORPORATION (together with each of their successors and assigns, referred to individually as a “Revolving Credit Lender” and collectively as
the “Revolving Credit Lenders”); and

 FLEET RETAIL GROUP, LLC, (formerly known as FLEET RETAIL GROUP, INC.), as SwingLine Lender; and
 FLEET RETAIL GROUP, LLC, (formerly known as FLEET RETAIL GROUP, INC.), as Tranche B Lender (together with the Revolving Credit Lenders

and the SwingLine Lender, the “Lenders”); and
 FLEET RETAIL GROUP, LLC, (formerly known as FLEET RETAIL GROUP, INC.), as Administrative Agent and Collateral Agent for the Lenders; and
 WELLS FARGO FOOTHILL, INC., as Syndication Agent; and
 NATIONAL CITY BUSINESS CREDIT, INC. and HELLER FINANCIAL, INC., as Co-Documentation Agents (together with the Administrative Agent,

Collateral Agent and Syndication Agent, the “Agents”).
 
in consideration of the mutual covenants herein contained and benefits to be derived herefrom.
 

W I T N E S S E T H
 

A. Reference is made to the Fourth Amended and Restated Loan and Security Agreement dated as of October 29, 2004 by and among the Borrowers, the
Borrowers’ Representative, the Lenders and the Agents, as amended by that certain First Amendment to Fourth Amended and Restated Loan and Security
Agreement dated March 16, 2005, as amended by that certain Second Amendment to Fourth Amended and Restated Loan and Security Agreement dated
December 15, 2005 (as amended and in effect the “Credit Agreement”).



B. The Borrowers have requested that the Agents and the Lenders agree to amend the Credit Agreement to allow the Loan Parties to (i) enter into a certain
sale leaseback transaction; (ii) prepay the Convertible Notes; and (iii) prepay the Tranche B Note.
 

C. The Agents and the Lenders, subject to the terms and conditions of this Third Amendment have agreed to modify the Credit Agreement.
 

Accordingly, the Agents, the Lenders, the Loan Parties , and the Borrowers’ Representative agree as follows:
 1. Definitions. Capitalized terms used herein and not otherwise defined herein shall have the meanings assigned to such terms in the Credit Agreement.
 

2. Amendment to Credit Agreement.
 
 a. Article 1 of the Credit Agreement is amended as follows:
 
 

(i) The definition of “Permitted Indebtedness” in Article 1 shall be amended by adding a new subsection (m), which subsection shall read
as follows:

 
 “(m) Indebtedness arising pursuant to a Permitted Sale Leaseback Transaction.”
 
 

(ii) The definition of “Permitted Asset Disposition” in Article 1 shall be amended by adding a new subsection (e), which subsection shall
read as follows:

 
 “(e) The sale of the Canton Property in accordance with a Permitted Sale Leaseback Transaction”
 
 (iii) The following definitions are added to Article 1 of the Credit Agreement:
 “Permitted Sale Leaseback Transaction”: A sale leaseback transaction entered in connection with the Canton Property, provided that

(i) (A) such sale is made for fair market value, as determined by the Administrative Agent, in its reasonable discretion, (B) the lease is
on market terms, as determined by the Administrative Agent, in its reasonable discretion, (C) sale is made to a Non-Affiliate, (D) the
sale is for cash consideration, and (E) a portion of the proceeds are used to retire all the outstanding Obligations pursuant to the
Tranche B Note, subject to the term of Section 3.3(b) ; and (ii) in connection with the lease, lessor enters into a landlord waiver and
access agreement reasonably satisfactory to the Administrative Agent.
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 b. Article 3 of the Credit Agreement is amended as follows:
 
 (i) Section 3.3(b) of the Credit Agreement is deleted in its entirety and replaced with the following:
 Except as specifically set forth in Section 3.3(a) with respect to the Tranche B Amortization Payment, the Borrowers may not prepay

all or any portion of the principal balance of the Tranche B Loan prior to the Maturity Date or Acceleration unless each of the Tranche
B Loan Prepayment Conditions is satisfied in connection with such prepayment; provided, however, that notwithstanding the
foregoing, so long as no Default shall have occurred and be continuing on the date on which such prepayment is made and
immediately after giving effect to such prepayment, the Tranche B Loan may be prepaid without satisfaction of the Tranche B Loan
Prepayment Conditions if (A) the sole source of funds for such prepayment shall be proceeds from either (i) the sale of equity in
Casual Male on terms and conditions and subject to execution of documentation satisfactory to the Administrative Agent; or (ii) the
Permitted Sale Leaseback Transaction, and (B) the sales proceeds from such Permitted Sale Leaseback Transaction are equal to or
greater than $50,000,000. Subject to satisfaction of the Tranche B Loan Prepayment Conditions or the exception described in the
preceding sentence, any prepayment of the Tranche B Loan shall be without penalty or premium.

 
 c. Article 5 of the Credit Agreement is amended as follows:
 
 (i) Section 5.8(a)(iii) of the Credit Agreement is deleted in its entirety and replaced with the following:
 “(iii) with respect to the Convertible Notes (a) regularly scheduled payments of interest so long as of the date of such payment, and

after giving effect thereto, there exists no Default; (b) payment, prepayment and/or retirement of Indebtedness thereunder, so long as
(x) no more than fifteen days prior thereto, the Borrowers’ Representative has provided the Administrative Agent with a forecast for
the next succeeding six (6) month period which reflects that Excess Availability will never be less than $30,000,000; and (y) on the
date of any such payment, and immediately after giving effect thereto,(1) there exist no Default; and (2) Excess Availability is greater
than $30,000,000.00.”
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3. Ratification of Loan Documents. Except as otherwise provided for herein, the terms and conditions of the Credit Agreement and of the other Loan
Documents remain in full force and effect, and each Loan Party hereby ratifies, confirms and reaffirms, all and singular, the terms and conditions of, and the
warranties and representations set forth, therein.
 

4. Conditions Precedent to Effectiveness. This Third Amendment shall not be effective until each of the following conditions precedent have been fulfilled
to the satisfaction of the Administrative Agent:
 a. This Third Amendment shall have been duly executed and delivered by the respective parties hereto, and, shall be in full force and effect.
 

b. All action on the part of the Loan Parties necessary for the valid execution, delivery and performance by the Loan Parties of this Third
Amendment shall have been duly and effectively taken and evidence thereof satisfactory to the Administrative Agent shall have been provided to the
Administrative Agent.
 

c. The Loan Parties shall have provided such additional instruments and documents to the Administrative Agent as the Administrative Agent and the
Administrative Agent’s counsel may have reasonably requested.
 

d. The Loan Parties shall have paid to the Administrative Agent, for the benefit of the Lenders, an amendment fee in the amount of $45,000.00.
 

5. Miscellaneous.
 a. This Third Amendment may be executed in several counterparts and by each party on a separate counterpart, each of which when so executed and
delivered shall be an original, and all of which together shall constitute one instrument.
 

b. This Third Amendment expresses the entire understanding of the parties with respect to the transactions contemplated hereby. No prior
negotiations or discussions shall limit, modify, or otherwise affect the provisions hereof.
 

c. Any determination that any provision of this Third Amendment or any application hereof is invalid, illegal or unenforceable in any respect and in
any instance shall not effect the validity, legality or enforceability of such provision in any other instance, or the validity, legality or enforceability of any other
provisions of this Third Amendment.
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d. The Loan Parties shall pay on demand all reasonable costs and expenses of the Administrative Agent, including, without limitation, reasonable attorneys’
fees in connection with the preparation, negotiation, execution and delivery of this Third Amendment.
 

e. Each Loan Party warrants and represents that the Loan Party has consulted with independent legal counsel of each Loan Party’s selection in connection
with this Third Amendment and is not relying on any representations or warranties of the Administrative Agent or its counsel in entering into this Third
Amendment.
 

[The remainder of this page is intentionally left blank]
 

5



IN WITNESS WHEREOF, the parties have duly executed this Third Amendment as of the day and year first above written.
 

CASUAL MALE RETAIL GROUP, INC.,
a Delaware corporation, as Borrower and Borrowers’
Representative

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating Officer,
Chief Financial Officer, Treasurer and Secretary

DESIGNS APPAREL, INC., as Borrower

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating Officer,
Chief Financial Officer, Treasurer and Secretary

(“GUARANTORS”)

CASUAL MALE CANADA INC.

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating Officer,
Chief Financial Officer, Treasurer and Secretary
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CAPTURE, LLC

By Designs Apparel, Inc., its sole Member

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating Officer,
Chief Financial Officer, Treasurer and Secretary

CASUAL MALE STORE, LLC

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating Officer,
Chief Financial Officer, Treasurer and Secretary

CASUAL MALE RETAIL STORE, LLC

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating Officer,
Chief Financial Officer, Treasurer and Secretary

CASUAL MALE DIRECT, LLC

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating Officer,
Chief Financial Officer, Treasurer and Secretary
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LP INNOVATIONS, INC.

By:
 

/s/ DOUGLAS A. LAUE

Print Name:  Douglas A. Laue
Title:

 

Senior Vice President, Chief Financial Officer,
Treasurer and Assistant Secretary

SECUREX LLC

By LP Innovations, Inc., its sole Member

By:
 

/s/ DOUGLAS A. LAUE

Print Name:  Douglas A. Laue
Title:

 

Senior Vice President, Chief Financial Officer,
Treasurer and Assistant Secretary

CASUAL MALE RBT, LLC

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating
Officer, Chief Financial Officer, Treasurer and
Secretary

CASUAL MALE RBT (U.K.) LLC

By:
 

/s/ DENNIS R. HERNREICH

Name:  Dennis R. Hernreich
Title:

 

Executive Vice President, Chief Operating
Officer, Chief Financial Officer, Treasurer and
Secretary
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FLEET RETAIL GROUP, LLC,
as Administrative Agent, Collateral Agent, Revolving Credit
Lender, SwingLine Lender, and Tranche B Lender

By:
 

/s/ KATHLEEN DIMOCK

Name:  Kathleen Dimock
Title:  Managing Director

HELLER FINANCIAL, INC., as Co-Documentation Agent and
Revolving Credit Lender

By:
 

/s/ PIETER SMIT

Name:  Pieter Smit
Title:  Duly Authorized Signer

NATIONAL CITY BUSINESS CREDIT, INC.,
as Co-Documentation Agent and Revolving Credit Lender

By:
 

/s/ KATHRYN ELLERO

Name:  Kathryn Ellero
Title:  Vice President

WELLS FARGO FOOTHILL, INC., as Syndication Agent and
Revolving Credit Lender

By:
 

/s/ EUNNIE KIM

Name:  Eunnie Kim
Title:  Vice President
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WELLS FARGO BUSINESS CREDIT, INC.,
as Revolving Credit Lender

By:
 

/s/ NIKI STONE

Name:  Niki Stone
Title:  Relationship Manager

LASALLE RETAIL FINANCE,
A DIVISION OF LASALLE BUSINESS CREDIT, INC.,
AGENT FOR STANDARD FEDERAL BANK NATIONAL
ASSOCIATION,
as Revolving Credit Lender

By:
 

/s/ MARK D. TWOMEY

Name:  Mark D. Twomey
Title:   

WEBSTER BUSINESS CREDIT CORPORATION,
as Revolving Credit Lender

By:
 

/s/ ANDREW D. WIERMAN

Name:  Andrew D. Wierman
Title:  AVP
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